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Court of Appeals of the District of Columbia 


Xo. 5601. 

Emma Crone, Appellant, 


vs. 


Howard Sutherland, Individually and as Alieh Property 
(histodian of the United States, and Walter 0. Woods, In¬ 
dividually and as Treasurer of the United States. 


a Supreme Court of the District of Columbia. 

I 

i 

In Equity. 

Xo. 52569. 

Emma Crone, Plaintiff, | 

against 

Howard Sutherland, Individually and as Alien Property 
Custodian of the United States, and Walter 0. Woods, In¬ 
dividually and as Treasurer of the United Spates, De¬ 
fendants. 

j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thd following 
papers were filed and proceedings had in the abofve-entitled 
cause, to wit: 
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EMMA CRONE VS. HOWARD SUTHERLAND, ALIEN 


1 Bill. 

Filed March 9, 1931. 

In the Supreme Court of the District of Columbia. 

In Equity. 

Xo. 32569. 

Emma Crone, Plaintiff, 
against 

Howard Sutherland, Individually and as Alien Property 
Custodian of the United States, and Walter 0. Woods, In¬ 
dividually and as Treasurer of the United States, De- 
fendants. 

To the Honorable Judges of the Supreme Court of the Dis¬ 
trict of Columbia, sitting in equity: 

The Plaintiff above named complaining of the defendants 
above named as a basis for the relief hereinafter prayed for, 
alleges as follows: 

1. Plaintiff, Emma Crone, is a resident of Duisburg am 
Khine, in Westphalia, Germany, and is a citizen and sub¬ 
ject of the Kepublic of Germany formerly the German 
Empire. 

2. Defendant, Howard Sutherland, is now and for some 
time past has been the duly appointed, qualified and acting 
Alien Property Custodian of the United States, and defend¬ 
ant, Walter 0. Woods, is now and for some time past has 
been the duly appointed, qualified and acting Treasurer of 
the United States. 

3. Plaintiff in filing this bill invokes the general jurisdic¬ 
tion in equity of this Court as well as the special jurisdiction 
conferred upon it by the provisions of the Act of Congress 
known as the Trading with the Enemv Act, and the various 
acts amending and supplementing that act, including the 
act known as the Settlement of War Claims Act of 

1928. 

2 4. Subsequent to the declaration of war between 
the United States and Germany, and prior to the ter¬ 
mination of the said war, the then acting Alien Property 
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Custodian of the United States, pursuant to t|he power 
and authority vested in him as such official, seized and 
required to be paid over and delivered to him as Alien 
Property Custodian various sums of money ancjl items of 
property situated within the United States and belonging to 
and the property of the above-mentioned plaintiff. There¬ 
after the said money and other property and the ejarnings or 
income therefrom, and the additions and accretions thereto 
were held, managed and administered by the Alien Prop¬ 
erty Custodian, and the Treasurer of the United States, 
under and pursuant to the powers and authority vested in 
them as such officials by the Trading with the Ijlnemy Act 
and the property of the above-mentioned plaintiff. Tliere- 
executive orders issued bv the President of the United 
States under and pursuant thereto; and said ljnoney and 
other property was so held, managed and administered until 
the happening of the events hereinafter stated. ; 

5. Subsequent to the enactment of the statutej known as 
the Winslow Bill, approved March 4', 1923, notice of claim 
No. 12,574 was duly tiled for and on behalf of the above- 
mentioned plaintiff for the release and return o!f the prin¬ 
cipal sum of $10,000 and income upon the remaining money 
and property not exceeding $10,000 per annum. Thereafter 
the said claim was duly considered and passed upon and 

allowed in accordance with the provisions of such 
3 statute, and there was paid over by the Allien Prop¬ 
erty Custodian the sum of $10,000 of principal less 
the sum of $100 withheld as administrative exjpense, and 
thereafter various payments of income less certain sums 
deducted and withheld as administrative expanses were 
made upon and pursuant to said claim. 

6. Subsequent to the enactment of the statute known as 
the Settlement of War Claims Act of 1928, notice of claim 
on behalf of the above-mentioned plaintiff numbered War 
Claim No. 1007 was duly tiled in writing witli the Alien 
Property Custodian asking for the release and return to 
plaintiff herein of the remainder of the money and property 
of the said plaintiff that had been seized by the jVlien Prop¬ 
erty Custodian, together with the additions and accretions 
thereto, and the income therefrom; and in connection there¬ 
with there was filed the written consent provided for in 
Sub-section (m) of Section 9 of said Trading with the 
Enemy Act as amended by the Settlement of 5ft T ar Claims 
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Act, together with tlie required statements and affidavits 
with relation to income from sources within the United 
States during the years 1917 to 1928 inclusive; and plaintiff 
herein duly complied with all of the other requirements of 
law and all regulations issued thereunder in connection with 
the said claim, and did and performed all of the things re¬ 
quired as a condition precedent to the allowance of said 
claim and the release and payment over of the money and 
property belonging to the said plaintiff, and held by the 
Alien Property Custodian and/or the Treasurer of the 
United States. Thereafter such proceedings were had that 
said claim was duly allowed by the Alien Property Cus¬ 
todian of the United States, exercising the power and 
4 authoritv vested in the President of the United 
States pursuant to executive order of the President 
vesting in the Alien Property Custodian such power and 
authority; and there was delivered and paid over to the 
duly authorized attorney in fact for the plaintiff herein 
money and property to the aggregate amount of $237),317.11 
including both principal and income, less two per centum 
(2/7 ) thereof amounting to $4,706.34, deducted and withheld 
by the Alien Property Custodian as so-called administrative 
charge, as is more particularly stated hereinafter, and 
twenty per centum (20%) amounting to $46,122.15 withheld 
from the principal pursuant to the Settlement of War 
Claims Act of 1928. 

7. The said sum of $4,706.34 was deducted by the defend¬ 
ant, Howard Sutherland, from the money belonging to 
plaintiff, and returnable and payable to her under the pro¬ 
visions of the Settlement of War Claims Act of 1928, as a 
charge for so-called administrative expenses, and upon 
information and belief plaintiff alleges that the said sum so 
deducted and withheld from her money was deposited or 
paid by the defendant, Howard Sutherland, purporting to 
act as Alien Property Custodian under the power and 
authority conferred upon that official with the Treasurer of 
the United States, into a fund kept or maintained for the 
account or to the credit of the Alien Property Custodian 
and out of which fund the defendant, Howard Sutherland, 
purporting to act as Alien Property Custodian of tlm 
United States from time to time is withdrawing and ex¬ 
pending various sums in and about and in connection with 
the administration of his office. 
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8. In addition to the said sum of $4,,706.34 so 
deducted and withheld from the money of plaintiff 
as aforesaid, the Alien Property Custodian and/or the 
Treasurer of the United States from time to tiirie in office 
and acting*, have paid out or withheld from the money of 
plaintiff all taxes (including* special assessments) lawfully 
assessed by any body politic against any money or other 
property belonging to her and held by the Alienj Property 
Custodian or bv the Treasurer of the United Stdtes under 
the Trading with the Enemy Act; and they have paid out 
of the money of this plaintiff all necessary expenses in¬ 
curred by the Alien Property Custodian or by ahy deposi¬ 
tary for him in securing the possession, collection or control 
of any or all of the money or other property belonging to 
this plaintiff, or in protecting or administering the same. 
The said sum of $4,706.34 which the defendant, Howard 
Sutherland, has deducted and which the defendants, 
Howard Sutherland and Walter 0. Woods, are withhold¬ 
ing from the money of plaintiff is in addition;to and in 
excess of all such taxes and necessary expensed; and the 
deduction and withholding of the said sum of monev 
amounting to $4,706.34 as above set forth was jvholly un¬ 
justified and unauthorized by law or by any power or 
authority lawfully vested in the Alien Property jCustodian 
and/or the Treasurer of the United States, and Was and is 
in direct conflict with the statutory requirements and di¬ 
rections of the Trading with the Enemy Act as amended 
and particularly the provisions of the Settlement of War 
(Maims Act of 10*28: and the defendants Howard Suther¬ 
land and Walter O. Woods in thus deducting] from the 
money of plaintiff the said sum of $4,706.34 and in 
6 withholding the same from plaintiff, have! acted and 
are acting not only without any lawful rijght, jiower 
or authority vested in them as Alien Property j Custodian 
and Treasurer of the United States, respectively, or in any 
other capacity, but in direct conflict with and violation of 
the duty and obligation of releasing and returning prop¬ 
erty as required bv the provisions of the Settlement of War 
Claims Act of 1928. j 

9. Plaintiff alleges further upon information and belief 
that the defendant, Howard Sutherland, has deducted and 
withheld two per centum (2^) of the principal and income 
of all of the money and other property held by the Alien 
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Property Custodian and/or the Treasurer of the United 

States, and released and returned to citizens and subjects 

of the Republic of Germany pursuant to the provisions of 

the Settlement of War Claims Act of 1928. The exact 

amount of money so deducted and withheld bv the defend- 

• ^ 

ant, Howard Sutherland, is unknown to plaintiff, but upon 
information and belief she alleges that it is in excess of the 
sum of $3,000,000. The fund thus created has been de¬ 
posited by the defendant, Howard Sutherland, with the 
defendant, Walter O. Woods, and is now held by him for 
the account of and subject to the order of the defendant, 
Howard Sutherland. From time to time various sums of 

monev have been withdrawn from said fund bv the defend- 

• •> 

ant, Howard Sutherland, and have been paid out by the de¬ 
fendant, Walter O. Woods, upon the order of or pursuant 
to the request or direction of the defendant, Howard 
Sutherland, and unless restrained by order of this 
Court said defendants will continue to withdraw and 
dissipate and dispose of the said fund. It is into 
7 this fund that the said sum of $4,700.34 de¬ 
ducted and withheld bv the defendant, Howard 
Sutherland, from plaintiff's money as hereinabove stated, 
was paid or deposited, and the money of this plaintiff 
lias been commingled in said fund with monevs belong- 
ing to various and numerous other claimants, citizens and 
subjects of the Republic of Germany, whose claims have 
been allowed and from whose money and property the de¬ 
fendant, Howard Sutherland, has deducted and retained 
two per centum (2%) thereof as hereinabove stated. The 
balance now remaining in said fund in greatly less than the 
aggregate of the sums deducted and withheld by the Alien 
Property Custodian as aforesaid, and the amount now 
remaining in the hands of the defendants, Howard Suther¬ 
land and Walter (). Woods, is insufficient to pay over to the 
plaintiff and the various and sundry others whose money 
has been paid into said fund, and thus commingled, the 
full amount deducted and withheld from plaintiff and from 
said various and sundry other citizens and subjects of the 
Republic of Germany. 

10. The defendants, Howard Sutherland and Walter O. 
Woods, in thus deducting and withholding two per centum 
(2% ) of the principal and interest of and from monev 
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and property oi“ citizens and subjects of the Republic of 
Germany, released and returned under the provisions of 
the Settlement of War Claims Act of 1928, have purported 
to act and are purporting’ and claiming to act hnder and 
pursuant to power and authority conferred upon them as 
Alien Property Custodian and Treasurer of tjie United 
States respectively by virtue of the Trading! with the 
Enemy Act and the various acts amending and sup- 

8 plementing said statute, and the executive orders 
issued pursuant thereto: but plaintiff alleges on in¬ 
formation and belief that in so doing they have acted and 
are acting not only without any power or authority law¬ 
fully conferred upon them as officials of the Unitjed States, 
but in conflict with the mandatory provisions of tljie various 
statutes governing and covering their power and!authority 
as Alien Property Custodian and Treasurer of the United 
States, respectively; and in holding and using and paying 
out the fund thus created by the unlawful appropriation of 
two per centum (2%) of the money and property of plain¬ 
tiff and other citizens and subjects of the Republic of Ger¬ 
many, as aforesaid, although purporting to act] as Alien 
Property Custodian and Treasurer of the Unitjed States 
respectively, they are in fact acting without authority of 
law and in conflict with the plain and mandatory provisions 
of the statutes governing their power and authority to act 
as officials of the United States, and the deduction and 
withholding of two per centum (2%) of the money and 
property of this plaintiff and of other citizens and subjects 
of Germany similarly situated, has constituted ajnd consti¬ 
tutes an unlawful and unauthorized appropriation and con¬ 
version of money and other property belonging to this 
plaintiff and others similarly situated from whpse money 
and other property the defendant, Howard Sutherland, has 
deducted and withheld two per centum (2%) thjereof. 

11. Upon information and belief,the defendants Howard 
Sut herland and Walter O. Woods, unless restrained by or¬ 
der of this Court, will continue to make further I payments 
and disbursements from the fund constituted and 

9 created by the unlawful deduction and withholding 
from the money and property of plaintiff gml others 

of two per centum (2%) thereof as aforesaid: anjd the said 
fund will be further diminished and plaintiff ajnd others 
similarly situated whose moneys have been fjhus com- 
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minded in said fund as aforesaid will be left without ade- 

i ’ 

<iuate redress or remedy. 

12. Plaintiff brings this bill of complaint in equity not 
onlv on behalf of herself, but on behalf of all other citizens 
and subjects of Germany similarly situated from whose 
money and other property the Alien Property Custodian has 
wrongfully deducted two per centum (2 '/ ) thereof or any 
other portion thereof, and which has been commingled by 
the defendants herein into the said fund hereinabove men¬ 
tioned. 

Wherefore plaintiff prays for relief as follows: 

First. That process issue out of this Court directed 
against the defendants, Howard Sutherland and Walter 0. 
Woods, both individually and as Alien Property Custodian 
and Treasurer of the United States respectively. 

Second. That the defendants, Howard Sutherland and 
Walter (). Woods, both individually and as Alien Property 
Custodian and Treasurer of the United States respectively, 
be enjoined by order of this Court until final determination 
of this cause and the entry of final decree herein, from 
making any payment's or disbursements from the fund cre¬ 
ated by the deduction and withholding of two per centum 
(2 v /i ) of the money and property released and returned 
pursuant to the provisions of the Settlement of War Claims 
Act of 1928. and that a receiver of this Court be appointed 
to take possession and control of said fund and to 
10 hold the same until final disposition of this cause, or 
until otherwise directed bv the Court. 

Third. That the defendants, Howard Sutherland and 


Walter (). Woods, both individually and as Alien Prop- 
ertv Custodian and Treasurer of the United States, re- 
speetivelv, be required to make an accounting herein to 
plaintiff and others who may join in this action and make 
themselves parties herein, for and in respect of all of the 
sums of monev unlawfully and wrongfully deducted and 
withheld by the defendant, Howard Sutherland purporting 
to act as Alien Property Custodian as aforesaid, of and 
from the money and property of plaintiff and other citizens 
and subjects of Germany as hereinabove alleged, and that 
they be required to refund and restore all sums distributed 
and paid out by them or either or both of them out of and 
from the fund created by deducting and withholding two 
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per centum (2%) of the money and property released and 
returned by them as Alien Property Custodian a|nd Treas¬ 
urer of the United States respectively under the provisions 
of the Settlement of War Claims Act of 1928. ! 

Fourth. That the sum or sums of monev unlawfully de- 
ducted and withheld by the defendant Howard Sutherland, 
purporting to act as Alien Property Custodian!as afore¬ 
said, and now remaining* in the possession or custody of 
or under the control of the defendants Howard Sutherland 
and Walter O. Woods, together with such sum or| sums un¬ 
lawfully paid out or distributed therefrom as njay be re¬ 
stored or returned thereto, be marshalled and administered 
by this Court and distributed pro rata among* plaintiff and 
other citizens and subjects of the Republic of Germany to 
whom the said sums of money belong, in proportion 
11 to their respective rights or interests in thejsaid fund 
arising from and out of the commingling; of their 
money unlawfully appropriated by the defendant!, Howard 
Sutherland, as hereinabove alleged. 

Fifth. That plaintiffs and all others who may intervene 
herein and make themselves parties hereto, have all other 
relief to which in equity and justice they may be hr become 
entitled. * " * ! 

EMMA CROXEj 
By HENRY ESCHER, 

Attorneyvin-fact. 

SPIER WHITAKER, i 

BAKER, SELBY & RUTTER, j 

Attorneys for Plaintiff , 

1512 H Street N. W., \ 

Washington, D . C. 


12 State of Xkw York, 

County of Note Yor!;, ss; 

Henry Esclier, being duly sworn, deposes and| says that 
he is the duly authorized attorney in fact of Emina Crone, 
the plaintiff named in the foregoing bill of complaint, and 
that he is duly authorized for and on her behalf to make 
this affidavit; and that he has read over the fordgoing bill 
of complaint and knows the contents thereof, arid that he 
verilv believes the facts alleged in said bill of complaint 
to be true as therein stated. 


HENRY ESCHER. 
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Subscribed and sworn to before me this Till day of March, 


1031. 


SEAL. 


KOIIKRT PFKKKT, 
UOIMIRT PKRRFT, 
Notary Public, Queens Count}). 


Queens Co. Clk’s Xo. 3309, Reg. Xo. 3869. 

Xcw York Co. Clk’s Xo. 586, Reg. Xo. 2P372. 
Kings Co. Clk’s Xo. 144, Reg. Xo. 2238. 
Commission expires March 30, 1932. 

13 Motion to Strike ('retain Portions of Hill. 


Filed March 30, 1931. 


Xow come the defendants, Howard Sutherland, individu¬ 
ally and as Alien Property Custodian of the United States, 
and Walter O. Woods, individually and as Treasurer of 
the United States, by their attorneys, and separately and 
severally move the Court to strike from the bill of complaint 
filed herein on or about March 9, 1931, the clause “the gen¬ 
eral jurisdiction in equity of this Court as well as” con¬ 
tained in lines 1 and 2 of the third paragraph of the bill of 
complaint, paragraphs 9, 10, 11 and 12, the second prayer 
for relief, the clause “and others who may join in this 
action and make themselves parties herein” contained in 
lines 5 and 6 of the third prayer for relief, all of said third 
prayer for relief after the word “plaintiff” on line 10 
thereof, the fourth prayer for relief, the clause “and all 
others who may intervene herein and make themselves par¬ 
ties hereto” contained in lines 1 and 2 of the fifth prayer 
for relief, which are,in words and figures as follows: 

The clause “the general jurisdiction in equity of this 
Court as well as” cpntained in lines 1 and 2 of the third 
paragraph of the bill of complaint. 

Paragraphs 9,10, 11 and 12: 

“9. Plaintiff alleges further upon information and be¬ 
lief that the defendant, Howard Sutherland, has deducted 
and withheld two per centum (2%) of the principal and 
income of all of the money and other property held by the 
Alien Property Custodian and/or the Treasurer of the 
United States, and released and returned to citizens and 
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subjects of the Republic of Germany pursuant tp the pro¬ 
visions of the Settlement of War Claims Act of f928. The 
exact amount of money so deducted and withheld bv the 
defendant, Howard Sutherland, is unknown to pliintiff, but 
upon information and belief she alleges that it is in excess 
of the sum of $3,000,000. The fund thus created has been 
deposited by the defendant, Howard Sutherland, with the 
defendant, Walter O. Woods, and is now hjdd by him 
14 for the account of and subject to the order of the 
defendant, Howard Sutherland. From tiijae to tune 
various sums of money have been withdrawn from said 
fund by the defendant, Howard Sutherland, and lhave been 
paid out by the defendant, Walter O. Woods, upon the 
order of or pursuant to the request or direction jof the de¬ 
fendant, Howard Sutherland, and unless restrained by 
order of this Court said defendants will continuie to with¬ 
draw and dissipate and dispose of the said fund, j It is into 
this fund that the said sum of $4,706.34 deducted! and with¬ 
held by the defendant, Howard Sutherland, from iplaintiff’s 
money as hereinabove stated, was paid or deposited, and 
the money of this plaintiff has been commingled in said 
fund with monevs belonging to various and numerous other 
claimants, citizens and subjects of the Republic of Ger¬ 
many, whose claims have been allowed and from whose 
money and property the defendant, Howard Sutherland, 
has deducted and retained two per centum (2%) thereof 
as hereinabove stated. The balance now remainihg in said 

i 

fund is greatly less than the aggregate of the sums de¬ 
ducted and withheld by the Alien Property Cusjtodian as 
aforesaid, and the amount now’ remaining in the hands of 
the defendants, Howard Sutherland and Walter 0. Woods, 
is insufficient to pay over to the plaintiff and the various 
and sundry others whose money has been paid j into said 
fund, and thus commingled, the full amount deducted and 
withheld from plaintiff and from said various aiid sundry 
other citizens and subjects of the Republic of Germany. 

“10. The defendants, Howard Sutherland and Walter 
O. Woods, in thus deducting and withholding tw<j) per cen¬ 
tum (2%) of the principal and interest of and fr<pm money 
and property of citizens and subjects of the Republic of 
Germany, released and returned under the provisions of 
the Settlement of War Claims Act of 1928, have purported 
to act and are purporting and claiming to act under and 
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pursuant to power and authority conferred upon them as 
Alien Property Custodian and Treasurer of the United 
States respectively by virtue of the Trading with the 
Enemy Act and the various acts amending and supplement¬ 
ing said statute, and the executive orders issued pursuant 
thereto; but plaintiff alleges on information and belief that 
in so doing tliev have acted and are acting not onlv without 
any power or authority lawfully conferred upon them as 
officials of the United States, but in conflict with the man¬ 
datory provisions of the various statutes governing and 
covering their power and authority as Alien Property Cus¬ 
todian and Treasurer of the United States respectively, 
and in holding and using and paying out the fund thus 
created by the unlawful appropriation of two per centum 
(2%) of the money and property of plaintiff and other 
citizens and subjects of the Republic of Germany, as afore¬ 
said, although purporting to act as Alien Property Cus¬ 
todian and Treasurer of the United States respectively, 
thev are in fact acting without authoritv of law and in con- 
flict with the plain and mandatory provisions of the stat¬ 
utes governing their power and authority to act as officials 
of the United States, and the deduction and withholding 
of two per centum (2 %) of the money and property of this 
plaintiff and of other citizens and subjects of Germany 
similarly situated, has constituted and constitutes an un¬ 
lawful and unauthorized appropriation and conversion of 

money and other property belonging to this plaintiff 

lb and others similarlv situated from whose monev and 

•- • 

other property the defendant, Howard Sutherland, 
has deducted and withheld two per centum (2 c /r) thereof. 

“11. Upon information and belief, the defendants How¬ 
ard Sutherland and Walter O. Woods, unless restrained by 
order of this Court, will continue to make further payments 
and disbursements from the fund constituted and created 


hv the unlawful deduction and withholding from the monev 
and property of plaintiff and others of two per centum 
(2%) thereof as aforesaid; and the said fund will be fur¬ 
ther diminished and plaintiff and others similarly situated 
whose moneys have been thus commingled in said fund as 
aforesaid will be left without adequate redress or remedy. 

“12. Plaintiff brings this bill of complaint in equity not 
only on behalf of herself, but on behalf of all other citizens 
and subjects of Germany similarly situated from whose 
money and other property the Alien Property Custodian 
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lias wrongfully deducted two per centum (2%) thereof or 
any other portion thereof, and which has been commingled 
by the defendants herein into the said fund ljereinabove 
mentioned.” 

. 

The second prayer for relief: 

“Second. That the defendants, Howard Sutherland and 
Walter 0. Woods, both individually and as Alien Property 
Custodian and Treasurer of the United States respectively, 
lie enjoined by order of this Court until final determination 
of this cause and the entry of final decree herein, from 
making any payments or disbursements front the fund 
created by the deduction and withholding of two per cen- 
tum (2%) of the money and property released and re¬ 
turned pursuant to the provisions of the Settlement of War 
Claims Act of 1928, and that a receiver of thij* Court bo 
appointed to take possession and control of saijl fund and 
to hold the same until final disposition of thi$ cause, or 
until otherwise directed bv the Court.” 

The clause “and others who may join in this action and 
make themselves parties herein” contained in lines 5 and 
6 of the third prayer for relief. And all of said third 
prayer for relief after the word “plaintiff” |on line 10 
thereof: 


“and other citizens and subjects of Germany ias herein¬ 
above alleged, and that they be required to rjefund and 
restore all sums distributed and paid out by theijn or either 
or both of them out of and from the fund created by de¬ 
ducting and withholding two per centum (2 r /< ) or the money 
and property released and returned by them as Alien 
Property Custodian and Treasurer of the United States 
respectively under the provisions of the Settlement of 
War Claims Act of 1928.” j 

The fourth prayer for relief: 

“Fourth. That the sum or sums of money (unlawfully 
deducted and withheld by the defendant Howard Suther¬ 
land, purporting to act as Alien Property Custodian as 
aforesaid, and now remaining in the possession or 
16 custody of or under the control of the defendants 
Howard Sutherland and Walter O. Woods, together 
with such sum or sums unlawfully paid out or distributed 
therefrom as may be restored or returned thereto, be mar- 
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shaded and administered bv this Court and distributed 

%• 

pro rata among plaintiff and other citizens and subjects 
of the Republic of Germany to whom the said sums of 
money belong: in proportion to their respective rights or 
interests in the said fund arising from and out of the com¬ 
mingling of their money unlawfully appropriated by the 
defendant, Howard Sutherland, as hereinabove alleged." 

The clause “and all others who mav intervene herein and 
make themselves parties hereto” contained in lines 1 and 2 
of the fifth prayer for relief. 

For reasons for the said motion to strike these defend¬ 
ants sav: 

♦ 

1. That the facts alleged in the said paragraphs and por¬ 
tions of paragraphs, hereinbefore quoted, are immaterial, 
irrelevant and inconsequential and that these defendants 
are not and should not be required to make answer to the 
same. 

2. That the plaintiff being a German citizen is not en¬ 
titled in this proceeding to invoke the general equity juris¬ 
diction of this Court. 

3. That this plaintiff is not entitled by the Trading with 
the Enemy Act, as amended, to bring a representative 
action on behalf of other undisclosed persons having similar 
claims or rights of action against the Alien Property 
Custodian and/or the Treasurer of the United States. 

4. That this plaintiff is not entitled to an injunction and 
the appointment of a receiver as prayed for in the second 
paragraph of her prayers for relief. 

5. That this plaintiff is not entitled to have any funds in 
the hands of the Alien Property Custodian and/or the 
Treasurer of the United States claimed to be owned bv her- 

self and other undisclosed persons having similar 
17 claims to be marshalled and administered bv the 
Court as set forth in her fourth praver for relief. 

LEO A. ROVER, 

United States Attorney: 
THOMAS E. RHODES, 

Special Assistant to the Attorney General , 
Attorneys for the Defendant, Howard Suther¬ 
land , as Alien Property Custodian , and 
Walter 0 . Woods, as Treasurer of the 
United States. 
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Opinion. 

Filed May 9, 1931. j 

* # * • * j # 

In my opinion the motion of the defendants to ^trike por¬ 
tions of the bill is not the proper pleading, but that the 
questions raised bv the motion can onlv be raised bv a 
motion to dismiss the l)ill. If, on a motion to dismiss, it 
should be held that the Alien Property Custodian|rightfully 
withheld the money claimed by the plaintiff, it woiuld not be 
necessary to pass upon the questions raised by the motion 
to strike. A motion U, dismiss the bill under tl|ie present 
practise suffices to raise any question that could formerly 
be raised by a special or general demurrer, where the 
motion sets forth the specific grounds relied on. 

The motion to strike will be overruled withoutj prejudice 
to the right of the defendants to raise the same questions in 
a motion to dismiss. 

BAIfLEY, J. 

IS Order Overruling Motion to Strike, dc.\ 

Filed May 21 1931. j 

* * # # * | # 

Upon consideration of the motion filed by the defendants 
herein to strike certain portions of the bill of complaint as 
set forth in said motion, argument of counsel Ixjnng heard 
thereon, and the Court being fully advised in the( premises, 
it is this 21st day of May, 1931; ' j 

Ordered, that said motion be and the same j is hereby 
overruled but without prejudice to the right of the defend¬ 
ants to raise the same questions presented by saic| motion in 
a motion to dismiss the bill, defendants being given fifteen 
davs from the date hereof within which to file further 
pleadings. 

JENNINGS BAILEY, 

J ustice. 


From the foregoing order the defendants note and are 
allowed an exception. 


Justice. 
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Motion to Dismiss Bill. 


Filed June 9, 1931. 


Xow come the defendants, bv their attorneys, and move 
tlu* Court to dismiss the bill of complaint, and for reasons 
therefor assign the following: 

1. That the plaintiff has not stated sufficient facts in the 
bill of complaint to 1 entitle her to equitable relief under 
Section 9 of the Trading with the Enemv Act. 

2. That the bill of complaint does not state a cause of 
action. 

2. That the bill of complaint does not state sufficient facts 
to entitle either the plaintiff, or the persons on behalf of 
whom she brings suit, to the relief prayed for in said bill. 

4. That this Court is without jurisdiction to grant the 
relief prayed for in the bill of complaint. 

o. That the plaintiff has no right to sue the Alien Prop¬ 
erly Custodian and the Treasurer of the United States in¬ 
dividually. 

(>. That the plaintiff has no right to invoke the general 
jurisdiction in equity of this Court. 

7. That the bill of complaint is multifarious. 

S. That the plaintiff has no right to bring the 
20 representative action, covered by paragraphs 9 to 
12, inclusive, on behalf of all other citizens and sub¬ 
jects of (Jermany from whose property the Alien Property 
Custodian has deducted an administrative charge. 

9. That paragraphs 9 to 12, inclusive, of the bill of com¬ 
plaint art* immaterial, irrelevant, impertinent and incon¬ 
sequential. 

LEO A. ROVER, 

United States Attorney; 
THOMAS E. RHODES, 

Special Assistant to the Attorney General, 

At-orneys for the Defendants. 

An oral hearing of the foregoing motion is respectfully 
requested. In my judgment it will take at least an hour to 
present the oral arguments on this motion. 

THOMAS E. RHODES, 
Attorney for the Defendants. 
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Service of a copy of the foregoing motion acknowledged 
this 9th dav of June, 1931. ! 

BAKER, SELBY & RUTTER, 

Attorneys for the\Plaintiff. 

i 

21 Memorandum of Chief Justice Wheal. 

Filed November 12 1931. j 

l 

* m >:•:= # * * ! * 

| 

I 

The bill will be dismissed on the ground that a repre¬ 
sentative action is not maintainable. 

ALFRED A. WH^AT, 

Chief Justice. 

November 12, 1931. j 

I 

I 

22 Decree. j 

Filed November 20, 1931. 

I 

i 

* * * # * j * 

I 

This cause came on to be heard at this term upon the 
bill of complaint and the motion to dismiss filed j by the de¬ 
fendants, and thereupon, upon consideration thereof, it is 
by the Court this the 19th day of November, 1931, 

Adjudged, ordered and decreed that said bill of com¬ 
plaint be, and it is herein* dismissed with costs on the ground 
that a representative action is not maintainable, without 

1 • • l ' 

prejudice however to the right of the plaintiff, Emjma Crone, 
to tile a bill of complaint in her own individual behalf. 

ALFRED A. WHEAT, 

Chief justice. 

i 

From the foregoing decree of dismissal on the — day of 
November, 1931, the plaintiff prayed an appeal in open 
court to the Court of Appeals of the District of iColumbia 
and the same is hereby allowed, and the penalty of the 
undertaking for costs on appeal is hereby fixed iiti the sum 
of One Hundred Dollars with leave to the plaintiff to de¬ 
posit the sum of Fifty Dollars with the Clerk of Court in 
lieu of said undertaking. 

ALFRED A. WHEAT, 

Chief Justice. 
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Memorandum. 

December 4, 1931.—$50 deposited in lieu of Appeal Bond. 

Assignment of Errors. 

Filed December 11, 1931. 


* 


Now comes the plaint iff, Emma Crone, and makes the 
following her assignment of errors in the above-entitled 
cause: 

First. The Court erred in holding and deciding that the 
bill of complaint is not maintainable as a representative 
act ion. 

Second. The Court erred in dismissing the bill of com¬ 
plaint upon the ground that a representative action is not 
maintainable. 

Third. The Court erred in dismissing the bill of com¬ 
plaint. 

A i 

Fourth. The Court erred in dismissing the bill of com¬ 
plaint as against the defendant, Howard Sutherland, indi- 
viduallv. 

Fifth. The Court erred in dismissing the bill of com¬ 
plaint as against the defendant, Howard Sutherland, as 
Alien Property Custodian. 

Sixth. The Court erred in dismissing the bill of com¬ 
plaint as against the defendant, Walter 0. Woods, indi- 
viduallv. 

Seventh. The Court erred in dismissing the bill of com¬ 
plaint as against the defendant, Walter 0. Woods, as 
Treasurer of the United States. 

Eighth. The Court erred in not denying the motion to 
dismiss filed by the defendant, Howard Sutherland, indi- 
viduallv, and in not requiring said defendant to answer the 
bill. 

24 Ninth. The Court erred in not denying the motion 
to dismiss filed by the defendant, Howard Suther¬ 
land, as Alien Property Custodian, and in not requiring 
said defendant to answer the bill. 

Tenth. The Court erred in not denying the motion to 
dismiss liled by the defendant, Walter 0. Woods, indi- 
viduallv, and in not requiring said defendant to answer the 
bill. 

Eleventh. The Court erred in not denying the motion to 
dismiss filed by the defendant, Walter 0. Woods, as Treas- 
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urer of the United States, and in not requiring said defend¬ 
ant to answer the bill. 

SPIER WHITAKER, j 
LAWRENCE A. BAKEp, 
HENRY RAVENEL, 

7 l 

Attorneys for Plaintiff. 

23 Desiy nation of Record on Appeal. 

Filed December 4, 1931. j 

# # # | * 

To the Clerk of the Supreme Court of the District of 
Columbia: 

In preparing the record on appeal in the abov^-entitled 
cause, the Clerk will please include the following: | 

1. Bill of complaint ; j 

2. Motion filed by defendants to dismiss the bill! of com- 

plaint; | 

3. Memorandum of Chief Justice Wheat sustaining mo¬ 
tion to dismiss; 

4. Final decree dismissing bill of complaint and potation 

of appeal in open court; j 

5. Memorandum of deposit for costs on appeal; | 

6. Assignment of errors; 

7. This designation. 

SPIER WHITAKER, 

BAKER, SELBY & RAVENEl, 

Attorneys for Pldintiff. 

Receipt of a copy of the foregoing designation of record 
acknowledged this 30th day of November, 1931. 

THOMAS E. RHODE^, 
Attorney for Defendants . 

2(5 Counter-desionalion of Record. 

Filed December 4, 1931. j 

* * * *• # * # 

The Clerk will please prepare the record on appeal in 

the above-entitled case in the appeal filed by the plaintiff 
and include therein the following papers and proceedings, 
which are in addition to the papers and proceedings in¬ 
cluded in the designation of record filed herein by tlije plain¬ 
tiff, such additional papers and proceedings designated 
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herein being deemed necessarv and material for a do- 
termination of the questions raised in said appeal: 

1. Motion to strike filed by the defendants on March 30, 
1931; 

2. Memorandum opinion of Justice Bailey filed on May 
9, 1931, overruling the motion to strike; 

3. Order entered on May *21, 1931, overruling the motion 
to strike. 

THOMAS E. RHODES, 

Special Assistant to the Attorney General , 

Attorney for the Defendants . 

Service accepted this the 4 dav of December, 1931. 

SPIER WHITAKER, 

; HENRY R A VEXED, 

Attorneys for the Plaintiff. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court of 
tin* District of Columbia, herein* cert if v the foregoing 
pages, numbered from 1 to 26, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause Xo. 52569 in Equity, wherein 
Emma Crone is Plaintiff and Howard Sutherland, Indi¬ 
vidually, &c. et al. are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
• • 

affix tin* seal of said Court, at the City of Washington, in 
said District, this 26th dav of Januarv, 1932. 

[Seal Supremo 1 Court of the District of Columbia.1 

ERAXK E. CUXXIXGII AM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 5601. Emma Crone, appellant, vs. Howard 
Sutherland, individually and as Alien Property Custodian 
of the United States, and Walter 0. Woods, individually 
and as Treasurer of the United States. Court of Appeals, 
District of Columbia. Filed Jan. 30, 1932. Henry W. 
Hodges, Clerk. 
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DISTRICT OF COLUMBIA. 
No. 


Emma Crone, 

Appellant]^ 


Howard Sutherland, individual] v and as Alien! 

Property Custodian of the United States, and] 

Walter (). Woods, individually and as Treas-i 

%/ 

urer of the United States, 

A ppe1lccx\ 


APPELLANTS BRIEF. 


Statement of the Case. 

i 

i 

This is an appeal by plaintiff from a final decree 
of the Supreme Court of the District of Columbia, 
dismissing plaintiff's bill of complaint. 

The appeal presents again to this Court for conn 
sideration the right of the Alien Property Custom 
dian to deduct and withhold from property re¬ 
leased bv him and bv the Treasurer of the United 
States the so-called administrative charge of 2%.i 
The bill of complaint is filed under Section 9 otj 
the Trading with the Enemy Act. It seeks relief 

not only on Plaintiff's own behalf but on behalf 
* 

of all others similarly situated, upon the ground! 


that the general principles and rules of Equity 
justify, if they do not require, such a bill in the 
situation presented by this case. The Court below 
predicated the dismissal solely “on the ground 
that a representative action is not maintainable” 
(see Memorandum and Decree, R., p. 17). This 
is the principal question which this appeal pre¬ 
sents. 

The bill of complaint (R., pp. 2-1)) alleges that 
plaintiff was and is a citizen of Germany; that 
her property in the United States was seized by 
the Custodian and the Treasurer; that after the 
enactment of the Winslow Bill she filed claim and 
received release of $10,000 of principal and subse¬ 
quent income under that statute; and that after 
the enactment of the Settlement of War Claims 
Act of 11)28 she filed notice of claim, which was 


duly allowed, and the remainder of her property 
and income, less the 20% of principal required by 
that statute to be withheld, was released and re¬ 
turned to her with the exception of 2% of her 
principal and income, amounting to $4,700.34, 

which was deducted and withheld bv the Custo- 

* 


dian “as a so-called administrative charge” (pars. 


1 to 0 inclusive, R., pp. 2-4). It is then alleged 


that this sum so deducted and withheld from her 


money was deposited or paid by the defendant 
Howard Sutherland “purporting to act as Alien 
Property Custodian” into a fund out of which he 
is withdrawing and expending various sums in 
connection with the administration of his office 


(par. 7, R., p. 4). 

It is further alleged that the sum of $4,706.34 
thus deducted and withheld is over and above and 


in addition to the amount of “all necessarv ex- 
penses incurred by the Alien Property Custodian 


or by any depositary for him in securing the pos-j 
session, collection or control of any or all of the! 
money or other property belonging to this plain-j 
tiff, or in protecting or administering the same”, 
and that all such expenses have been paid out 0 / 
plaintiff's money in addition to the said sum of 
$’id'Od.'Vf (par. 8, R., p. 5). 


Following these allegations the bill charges upon! 
information and belief that the defendant Howard,' 
Sutherland has likewise withheld 2% of the prin-j 
cipal and income of all of the money and otherj 
property belonging to all other citizens and sub-1 
jects of Germany, which had been held by thej 
Custodian and/or the Treasurer, and released andj 
returned pursuant to the provisions of the Settle- 1 
men! of War Claims Act of 1928, and that the| 
fund thus created amounting to something in ex¬ 


cess of $3,000,000, has been deposited with the de¬ 
fendant Walter O. Woods subject to the order of 
the defendant Howard Sutherland, and that from 
time to time various sums of monev have been 
withdrawn from said fund, and that the defend-! 
ants will continue to withdraw, and dissipate andj 
dispose of this fund unless restrained by order! 
of this Court; and that the balance remaining inj 
said fund is greatly less than the aggregate of the 
sums so deducted and withheld and paid into the 
fund, and is insufficient to pay to the plaintiff, and! 
the others whose money has been paid into the 
fund and commingled, the full amounts deducted] 
and withheld from them (par. 9, R., pp. 5-6). 

It is further alleged that the defendants in thus| 
deducting and withholding 2% of the principal! 
and interest of money and property released and 
returned to citizens of Germany under the proi 
visions of the Act of 1928, have acted and are acti 
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in" without, any power or authority as officials 
of the United States, and in conflict with the man¬ 
datory provisions of the statutes governing them, 
and that the deduction and withholding of these 
sums has constituted and constitutes an unlawful 
and unauthorized appropriation and conversion 
of money and other property belonging to plain¬ 
tiff and others similarly situated from whom the 
money has been deducted and withheld (par. 10, 
R., pp. 6-7). 

Defendants first filed a motion to strike cer¬ 
tain portions of the bill of complaint (R., pp. 10- 
14) ; which motion was overruled upon the ground 
that a motion to dismiss the bill was the proper 
procedure (see Opinion and Order, R., p. 15). De¬ 
fendants then tiled their motion to dismiss which 
was granted and from which this appeal was taken 
as above stated. 

This motion (R., p. 16) gives nine different 
grounds or reasons for the dismissal, which how¬ 
ever are all covered by four propositions: 

First, that the bill of complaint fails to state 

anv cause of action: 

* * 

Second, that the plaintiff has no right to sue 
the Custodian and the Treasurer individually; 

Third, that the bill is multifarious and the plain¬ 
tiff has no right to invoke the general jurisdiction 
in equity of the court; and 

Fourth, that the plaintiff has no right to bring 
a representative action. 
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Questions Presented by This Appeal . 

This appeal therefore presents these questions:! 

i 

i 

1. Does the bill of complaint state a cause of! 
action on behalf of the plaintiff individually? 

2. Assuming the bill to be good as to plaintiff! 
individually, can it be maintained as a representa-j 
tive action not only on behalf of plaintiff but oni 
behalf of others similarly situated; and if so d<^ 
the facts alleged state such an action? 

3. Can the Custodian and the Treasurer be 

sued individually and if so, is a cause of action 

*- 

against them individually stated? 

i 

i 

4. Is the bill multifarious? | 

POINT I. | 

The bill of complaint states a good cause 
of action under Section 9 of the Trading witli 
the Enemy Act, in so far as plaintiff alone ii 
concerned. 

i 

We deem it unnecessary to argue this questioij 
at any length. The Court below, while not ex^ 
pressly ruling upon this point, necessarily held it 
to be good as to Plaintiff alone, for the decree of 
dismissal is predicated expressly and solely upoi^ 
the ground that a representative action is not main¬ 
tainable and was without prejudice to the right of 
plaintiff to file a bill of complaint in her own indi¬ 
vidual behalf. If no cause of action whatever 
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was stated, the decree should and would have 
been an unqualified dismissal. 

In view of the opinion and decision of the 
United States Supreme Court in the 8igg Fchr 
case (Escher v. Woods, 281 U. S. 379) and of the 
opinion and decision of this Court in the Gold¬ 
schmidt case (77/. Goldschmidt, A. G. V. Howard 
Sutherland ct al 60 App. T). C. 279) it is quite 
clear that irrespective of what may be the ultimate 
right of recovery when all the facts are ascer¬ 
tained. the bill of complaint states facts sufficient 
to require an answer:—considering it for the 
moment as simply an action by plaintiff on her 
own behalf. 

The allegations are that in addition to the 
$4,706.34 deducted as an administrative charge, 
the Custodian and the Treasurer have paid out or 
withheld all taxes etc. and all necessary expenses, 
etc. (par. 8, R., p. 5). The language here used is 
the exact language of the statute (Section 24 of 
the Trading with the Enemv Act as amended) bv 
which the right to pay out and deduct and with¬ 
hold the amount of these taxes and necessarv ex- 
penses is granted and defined. It was argued be¬ 
low that these allegations are a mere conclusion 
or assertion and not an allegation of fact, and 
therefore are to be disregarded. It is true that 
these facts are alleged not in detailed or evi- 
dentiarv fhshion. but as the ultimate or final facts. 
This however is in accord with and not in con¬ 
flict with the rules of good pleading as we under¬ 
stand them, and aside from this we know of no 
other practicable way by which these particular 
facts in this situation could be alleged. 

The statute directs the release and return of all 
of the income and 80 % of the principal. The hill 
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alleges the return of only 98% of the income and 
78% of the principal. 

Without further argument therefore, we will 
assume that the allegations of the bill are suffi¬ 
cient to state a cause of action on behalf of the| 
plaintiff in respect of her own money, and as| 
against the Alien Property Custodian and the 
Treasurer of the United States. Upon this prem-j 
ise we base our remaining argument. 


POINT II. 

In a proper case a representative action isi 
maintainable under the trading with the 
Enemy Act, and the facts alleged in the bill 
of complaint in this case are sufficient to 
state such an action. 

i. 

The memorandum opinion in the Court belowj 
advances no reasons for the conclusion that a rep-! 
resentative action is not maintainable under thej 
Trading with the Enemy Act. This conclusion! 
however necessarily is predicated upon a very nar-| 
row construction of the statute which we contend! 
is justified neither by the language of the statute 
nor its spirit or purpose. 

It is quite true that the property of plaintiff 

and other citizens of Germanv whose monev simi-i 

*/ %/ 

larly has been appropriated was properly seized 
by the Custodian under the war power vested in 
Congress by the Constitution, and that as this! 
property was subject to confiscation or such other 
disposition as Congress might see fit to make,! 
whatever rights plaintiffs have are those which 
Congress has seen fit to bestow or revest upon 
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them by the post-war legislation, namely, the 
so-called Winslow Bill of 1923 and the Settlement 
of War Claims Act of 1028. It does not follow 
from this, however, that restrictions or limitations 
upon the rights thus given,—whether substantive 
property rights or mere matters of remedy or 
procedure,—not found in the statutes themselves, 
are to be read into them by implication. This, 
however, is what the Court below has done. 

This suit is brought under the authority of 
Section 0 of the Trading with the Enemy Act. 
This section as contained in the original Trading 
with the Enemy Act adopted in 1917 limited the 
right of suit there given to “any person not an 
eneniv or hllv of an enemv". As thus limited, it 
authorized two kinds of proceedings: First, the 
recovery of property or any interest, right or title 
in property wrongfully seized; and Second, the 
collection out of seized property of debts owing 
by the persons whose property had been seized 
(see Trading with the Enemy Act of October (>, 
1917. Section 9, 40 Stat, 419). Thereafter the 
statute was amended from time to time so as to 
permit various persons and classes of persons 
whose property had been seized rightfully to 
secure, release and return of their property, and 
as last amended bv the 1928 Act this original 
single section now is subdivided into numerous 
paragraphs lettered (a) to (q) inclusive, and Sub¬ 
section (b) is again subdivided into twenty-two 
numbered paragraphs, this being the number of 
classes or classifications of persons whose prop- 

ertv is now returnable. 

* 

The original Section 9 is now found in Sub¬ 
section (a) with the exception of one small para¬ 
graph, unimportant for this case, which is now 
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i 

I 

i 

I 


Sub-section (f). Sub-section (a) still contains the 
original wording that only a person not an enem}[ 
or ally of an enemy may sue under it, but Subr 
section (c) authorizes any person coming within 
the scope of Sub-section (b) to sue in equity and 
recover such claimants’ money or other property 
“as provided in said sub-section— i. c., Sub-seetioij 
(a)—and with like effect". j 

The net result of this is that plaintiff’s right tci 
sue is that specified in Sub-section (a) of Section 
9. This section, omitting superfluous words, reads 


“Any person * * * claiming any interest j 
right or title in any money or other propj 
ertv which may have been conveved, transi 
ferred, assigned, delivered, or paid to thc| 
Alien Property Custodian * * *, or to whom 
any debt may be owing from an enemy oy 
ally of enemy whose property or any pari 
thereof shall have been conveyed, trans} 
l'erred, assigned, delivered, or paid to the 
Alien Property Custodian * * * may fil^ 
with said custodian a notice of his claim 

* * *; and the President, if application isj: 
made therefor by the claimant, mav order 
the payment * * * to which the President 
shall determine said claimant is entitled; 

* * * If the President shall not so order 
within sixty days after the filing of suchl 
application or if the claimant shall have 
filed the notice as above required and shall 
have made no application to the Presi¬ 
dent, said claimant may institute a suit hi 
equity in the Supreme Court of the District! 
of Columbia or in the district court of the 

United States for the district in which sucli 

| 

I 
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claimant resides, or, if a corporation, where 
it has its principal place of business (to 
which suit the Alien Property Custodian or 
the Treasurer of the United States, as the 
case may be, shall be made a party defend¬ 
ant)! to establish the interest, right, title, 
or debt so claimed, and if so established 
the court shall order the payment, * * * to 
which the court shall determine said claim¬ 
ant is entitled/’ 

It is to be noted that the only thing which the 
statute says as to the kind or sort of proceeding 
to be brought is that it shall be “a suit in equity" 
to which suit the Alien Property Custodian and/or 
the Treasurer of the United States, as the case 
may be, shall be a party defendant—not neces¬ 
sarily the only party defendant. The words “a 
suit in equity” have a very definite meaning and 
we find nothing in this statute which indicates 
that Congress intended to use this phrase in any 
different way from its ordinarily accepted mean¬ 
ing, namely, such a kind of proceeding and against 
such defendant or defendants, including always at 
least the Alien Property Custodian or the Treas¬ 
urer of the United States, as would be proper in 
accordance with the substantive principles and the 
rules of practice in equity in litigation between 
strictly private parties. 

The only other provisions in the whole Act that 
might have any bearing upon this question are 
those of Section 6 which creates the office of the 
Alien Property Custodian, and after charging him 
with the responsibility for seizing, holding and 
administering seized property, directs that he shall 
also “account” for the same in accordance with 
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the provisions of the statute. As to enemy prop¬ 
erty, of course, he was accountable only to th^ 
President and Congress until Congress directed 
otherwise; but since the Act of 1928 this provisioi^ 

clearly makes him accountable to the former enemV 

*1 

owner now entitled to receive back all of his or 

T 

her seized property with its income, addition^ 
and accretions, excepting only 20% of the prin¬ 
cipal required by the Settlement of War Claiinjs 
Act to be held and paid over to the Secretary of 

the Treasury for settlement of Mixed Claims Com- 
«/ 

mission awards. 

A bill in equity certainly is the appropriate 
kind of suit or proceeding to enforce this account¬ 
ing in cases where the claimants and the Custo¬ 
dian are unable to agree, and it is pertinent we 
believe that when Congress gave to these former 
enemies the right of receiving back their seized 
property and income, it gave them the sam^ 
remedy, namely, the suit in equity as defined by 
Sub-section (a) of the Trading with the Enemy 
Act, as originally Congress had given to non- 

I 

enemies whose property had been mistakenly or 
otherwise wrongfully seized. 

Section 17 of the Act grants to the District 
Courts of the United States “jurisdiction to mak£ 
and enter all such rules as to notice and other¬ 
wise, and all such orders and decrees, and to issue 
such process as may be necessary and proper ip 
the premises to enforce the provisions of this Act, 
with a right of appeal” etc. 

This section, while naming only the District 
Courts, undoubtedly is to be construed as including 
the Supreme Court of the District of Columbia 
which was given like jurisdiction with the Di^- 
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trict. Courts bv one of the early amendments to 

« * 

Section 1), but the bearing of this section upon the 
present discussion it seems to us is its clear indica¬ 
tion that the jurisdiction vested in the courts by 
Section 1) of the statute is as broad and flexible as 
may be required to enable the Court to accom¬ 
plish whatever result may be proper in accordance 
with the rules and principles of equity. 

Appellees would have this Court limit this lan¬ 
guage to the mere formal procedure of equity, 
that is, trial by the Court without a jury on the 
equity side of the Court. Neither the wording of 
Section 1), nor anything anvwhere else contained 
in the statute, nor its object or purpose justifies 
anv such narrow construction. The only limita- 
tions whatsoever imposed are that the plaintiff or 
plaintiffs come within the class of persons author¬ 
ized to sue, and that before any suit be brought a 
notice of Claim be filed, and if application for 
executive allowance be made, the executive be 
given sixty days within which to act before the 
suit be brought. 

All of these requirements are satisfied not only 
by plaintiff but by the others similarly situated on 
whose behalf she sues; for the allegations are 
that the administrative charge of 2% is deducted 
as and when the property is released and returned, 
which necessarily is after not only the filing of a 
notice of claim but the allowance of such a claim 
by executive action or judicial decree. The formal 
requirements of the statute therefore have all been 
complied Vrith, and if the facts alleged be suffi¬ 
cient to justify a representative action, as such 
actions are authorized and permitted generally in 
equity, there is nothing whatsoever in the Trading 


with the Enemy Act which prohibits that kind of 
a suit in equity from being brought under it. 

All practical considerations, as we endeavor t6 
point out presently, support and confirm this cop* 
elusion. The real question is whether the facts 
set forth in this bill are sufficient to make out jji 
representative cause of action under the general 
principles of equity. The pertinent facts are these: 

i 

First. The defendants have in their possession 
and under their control a fund in excess of 
$.‘1,000,000 which has been created by the wrongful 
and unauthorized appropriation from plaintiff and 
numerous others of 2% of the amount of principal 
and income of their property as and when tin)* 
same lias been released and returned under thd 
Settlement of War Claims Act of 1028. (Note: 
This being a motion to dismiss, the allegations of 
the Bill to this effect are to be taken as true.) 

Second. This fund has not been appropriated 
at one time, but has been created or built up by 
deposits into the fund of the various sums Iron: 
time to time unlawfully and wrongfully deducted 
and withheld as and when property has been rej 
leased and returned under the 1928 Act. j 

Third. From time to time withdrawals havq 

I 

been and are being made from the fund by defendf 
ants in varying and various amounts. 

Fourth. The balance remaining in the fund isj 
greatly less than the aggregate of the various sums 
appropriated by the defendants from released 
property and deposited into the fund, and is in* 
sufficient to repay to the various persons whosq 
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monev has gone into the fund the full amount de- 
ducted and withheld from them and deposited in 
the fund, and which they are entitled to receive. 

These facts make a typical case for a representa¬ 
tive action. 

There is a fund in the possession or under the 
control of the defendants in which or to which 
numerous persons, including plaintiff, have an in¬ 
terest in common. The mere fact that these rights 
are separate and distinct as opposed to interests 
held jointly or in common does not alter the fact 
that within the purview of the rule as to repre¬ 
sentative actions the questions involved are of 
common or general interest to all. The fund has 
been created by deductions or appropriations made 
by the defendants pursuant to a uniform practice, 
and the rights of plaintilf and all of the others 
in or to this fund depend upon and are governed 
by a single primary or fundamental question of 
law. 

Furthermore as a practical question, we do not 
see how the extent or amount of interest of any 
single claimant to this fund can be determined 
except by some procedure which will determine at 
the same time all other claims. The fund being 
insufficient to pay everyone in full, a marshalling 
of all claims would seem to be essential before any 
part of the fund can be distributed or paid out. 
Are some claims to be paid in full and others not 
at all; or is the fund to be distributed and divided 
pro rata in accordance with the amount taken 
from each separate claimant and deposited into 
the fund, or according to what rule or principle 
are the claims to be determined and the fund dis¬ 
tributed? 


In actions at law to collect debts the rule <j>f 
“First come, first served” is applied, and the credi¬ 
tor who tirst reduces his claim to judgment anjd 
levies execution is paid first and later comers tal^e 
only what, if anything, is left. No such rule as 
this, however, has ever been applied in equity to ja 
situation such as here existing, where money 
wrongfully taken from a large number of owneijs 
has been commingled in a common fund. In ac¬ 
tions at law for the collection of debts the credt- 

i 

tor has no direct interest in or claim against tl^e 
property of his debtor until he has reduced h^s 
claim to judgment and/or levied execution. In 
the situation here presented, however, these varioijs 
claimants, plaintiff and others similarily situa¬ 
ted, were the actual owners of the monev which 
was withheld from them. The distribution of this 

I 

fund therefore depends upon the rule by which 
the determination is to be made as to whose money 
it is that now remains in the fund. Whatever the 
rule may be, a determination final and binding 
upon all possible claimants cannot be made except 
in a single proceeding which will assume juris¬ 
diction of the whole fund and give all possible 
claimants an opportunity of asserting their claims; 
and will marshal the claims when filed; and dis¬ 
tribute the fund in accordance therewith. 

The rule applicable to such a situation has beep 
announced by the Supreme Court in a number of 
cases closely analogous on the facts to the present 
suit. 


In the case of Smith ct al. v. Swormstedt et /i|. 
16 How. 2SS at 302-303, the Court says: 

“The rule is well established, that where 
the parties interested are numerous, and 
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the suit is for an object common to them 
all, some of the body may maintain a bill 
on behalf of themselves and of the others; 
and a bill may also be maintained against 
a portion of a numerous body of defend¬ 
ants, representing a common interest. 
Story's Eq. PI. secs. 07. 08, 00, 103, 107, 
110, 111, 116, 120; 2 Mitf. PI. Jer. Ed. 167, 
2 Paige 10; 4 Mylne & Cr. 134, 610 ; 2 Ee 
Gex & Smale 102, 122. 

Mr. Justice Story, in his valuable treatise 
on Equity Pleadings, after discussing this 
subject with his usual research and full¬ 
ness, arranges the exceptions to the gen¬ 
eral rule as follows: 

1. Where the question is one of a com¬ 
mon or general interest, and one or more 
sue or defend for the benefit of the whole. 
2. Where the parties form a voluntary 
association for public or private purposes, 
and those who sue or defend may fairly 
be presumed to represent the rights and in¬ 
terests of the whole; and 3. Where the 
parties are very numerous, and though they 
have or may have separate and distinct 
interests, yet it is impracticable to bring 
them all before the court. 

In this latter class, though the rights of 
the several persons may be separate and 
distinct, yet there must be a common inter¬ 
est or a common right, which the bill seeks 
to establish or enforce. As an illustration, 
bills have been permitted to be brought by 
the lord of a manor against some of the 
tenants, and vice versa, by some of the 


tenants in behalf of themselves and tli<^ 
other tenants, to establish some right— 
such as suit to a mill, or right of common, 
or to cut turf. So by a parson of a parish 
against some of the parishioners to estabf 
lish a general right to tithes—or conversely' 
by some of the parishioners in behalf of all 
to establish a parochial modus. 

In all cases where exceptions to the gem 
eral rule are allowed, and a few are per¬ 
mitted to sue and defend on behalf of th^ 
many, by representation, care must be 
taken that persons are brought on th(| 
record fairly representing the interest or 
right involved, so that it may be fully ant} 
honestlv tried. 

Where the parties interested in the suit 
are numerous, their rights and liabilities 
are so subject to change and fluctuation 
by death or otherwise, that it would nor. 
be possible, without very great inconveni¬ 
ence, to make all of them parties, ami 
would oftentimes prevent the prosecution 
of the suit to a hearing. For convenience, 
therefore, and to prevent a failure of jusb 
tice, a court of equity permits a portion of 
the parties in interest to represent the enl- 
tire bodv, and the decree binds all of them 
the same as if all were before the courti 
The legal and equitable rights and liar 
bilities of all being before the court by 
representation, and especially where th^ 
subject matter of the suit is common to allj, 
there can be very little danger but that 
the interest of all will be properly proj- 
teeted and maintained. 
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The case in hand illustrates the pro¬ 
priety and fitness of the rule. There are 
some fifteen hundred persons represented 
by the complainants, and over double that 
number bv the defendants. It is manifest 

4 / 

that to require all the parties to be 
brought upon the record, as is required in 
a suit at law, would amount to a denial of 
justice. The right, might be defeated by 
objections to parties, from the difficulty 
of ascertaining them; or if ascertained, 
from the changes constantly occurring bv 
death or otherwise.” 

That litigation grew out of the division of the 
Methodist Church into two churches, North and 
South, and the fund involved was one that had 
been built up by contributions for the benefit of 
ministers of the church. The rights of these differ¬ 
ent persons interested were all separate and dis¬ 
tinct, but nevertheless they all had a common in¬ 
terest in the fund as such. 

The statement of this rule in the above case is 
cited with approval and followed in the case of 
Hartford Life Insurance Company v. Ibs , 237 
U. S. 662^ at 672-673. This case involved the 
rights of numerous policy holders to a special 
fund that had been created bv the insurance com- 
panv by assessments levied separately upon the 
various policy holders. 

A fairly recent application of the rule is to be 
found in the case of Supreme Tribe of Ben Bur 
v. Cauble , 255 U. S. 356, 363-367, which cites in 
addition to the leading case of Smith v. Sicorm- 
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stedt, supra, Rule 38 of the Supreme Court Equity! 
Rules promulgated in 1912, which provides that :j 
“When the question is one of common or general 
interest to many persons constituting a class so 
numerous as to make it impracticable to bringj 
them all before the court, one or more may sue 
or defend for the whole”. | 

See also: 

Richmond v. Irons, 121 U. S. 27, 44; | 
Handley v. Stntz, 137 U. S. 366, 369 j 
Pollard v. Bailey, 20 Wall 520; | 

Bacon v. Robertson, 18 How. 480; 
Crowell v. Cape Cod Ship Canal Co\ 
cl al., 64 Mass. 235; j 

Cook v. Flagg, 255 Fed. 195; j 

Watson v. National Life d Trust Co j 
et al., 162 Fed. 7. 

Upon the argument below appellees relied upon 
a decision of this Court in United States v. 
Securities Corp. General, et al. (55 App. D. C. 
256), as a decision that under no circumstances 
can a representative bill in equity be maintained 
under Section 9 of the Trading with the Enem\{ 
Act, and in particular one paragraph found oii 
page 259 is cited in which this Court said: 

“It is clear from the terms of the Act 

i 

that a suit brought under it is not in th4 
nature of a creditors’ bill calling for a 
marshalling of claims, nor does it give an\f 
preference to one creditor over another oif 
call for a sharing pro rata with other credj 
itors in the funds against which the claims^ 
are made.” 


i 

i 

I 

I 

i 


i 
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This language must be construed in the light 
of the facts of that case which was a creditor's 
suit to collect a debt out of seized property. The 
only thing this Court held or meant bv the lan- 
guage quoted was that creditors' suits brought 

under the Act were to proceed in accordance with 

» 

the common law rule whereby the creditor first 
reducing his claim to judgment and issuing execu¬ 
tion secured priority, and not in accordance with 
the practice of creditors' bills in equity or bank¬ 
ruptcy proceedings which called for a marshalling 
of assets and of claims, and the sharing pro rata 
bv all creditors of the same class. 

Following this decision and in reliance upon 
it, the Supreme Court of the District in the case 
of Doerschuck v. Sutherland ct al. (Equity No. 
50039), held that a representative bill could not 
be maintained in a suit by a creditor of the Ger¬ 
man Government suing to collect a debt out of 
property of the German Government claimed to be 
held by the Custodian or the Treasurer. In that 
ca.se a motion to strike certain portions of the 
bill was granted, and upon petition this Court 
on March 14, 1031 refused to allow a special 
appeal to review that decision. 

These decisions fall far short of sustaining the 
argument predicated upon them. They do not 
decide that under no circumstances can a repre¬ 
sentative action be brought but merely that the 
facts presented made out no case whatsoever under 
any procedure for a representative suit. The fun¬ 
damental premise upon which a representative 
action is based, namely, a common interest in a 
fund or controversy, is lacking. Each creditor 
who sues under the statute is entitled to pursue 


his claim to judgment and to collect out of air: 
money or property belonging to his enemy debtor 
which the Custodian or the Treasurer may hold 

* y i 

when judgment is entered. Any remaining credi¬ 
tors or claimants as at common law must take 
what is left when their judgments are entered 
and thev attempt- to collect. 

" i 

The case made by the bill of complaint in thj* 
present suit is entirely different. As we have 
endeavored to point out, there is held by the dej- 
fendants a fund in excess of the amount taked 
by them from the money of this particular plain¬ 
tiff, but until there can be a marshalling of all 
claims, it is impossible for this Court or anyone 
else to sav whose monev it is that is now held bf 
the defendants. Sums of monev greatlv in excess 
of the amount of the fund now remaining have 
been withheld not only from plaintiff but from 
numerous other persons, and there has been a 
constant payment into the fund and withdrawal 
out of the fund. Under these circumstances tht 
common law rule of First come, first served doep 
not apply. Each plaintiff can recover only his 
own money that has been withheld from him, or 
so much of that money as the Court upon a filial 
marshalling of all claims to the fund shall find 
then remains in the fund. We know of no decision 
in which any court of equity has approved the 
practice of "Robbing Peter to pay Paul" and we 
submit that neither the Court below nor the dej- 

i 

fondants can satisfy the claim of A out of nionej 
taken from and belonging; to B. 


As this Court said in the course of its opinion 
in the case of United States v. Securities Corp j. 
General , supra, the Alien Property Custodian^ 


while not technically a trustee “stands in the rel'a- 

A 

tion of a common law trustee”. Upon the allega¬ 
tions of the bill we have a case therefore where 
persons not technically trustees, but subject to 
substantially the same duties and obligations as 
trustees, have commingled in one fund numerous 
sums of monev taken bv them from monevs held 

• A A 

by them in this trust or quasi trust relation for 
numerous persons. Numerous deposits and with¬ 
drawals have been made and the remaining funds 
held are insufficient to satisfy the claims of all. 

A 

Without discussing just what is the correct rule 
which equity applies in circumstances of this kind, 
it is, we submit, bevond controversy that the 
situation is entirely different from that presented 
by suits of numerous creditors of one debtor to 
collect their debts out of funds admittedly the 

A 

property of the single debtor. 

The question presented by the bill of complaint 
in this case is a serious, difficult question of owner¬ 
ship and of distribution of a fund among numer¬ 
ous persons whose aggregate claims are greatly 
in excess of the amount of the fund. 

There is therefore presented here the exact situa¬ 
tion which the courts in the decisions just dis¬ 
cussed found not to exist in those cases, namely, 
a situation which does call for a marshalling of 
claims. This being the situation as to the sub¬ 
stantive property rights to this fund, a repre¬ 
sentative action is not only proper, but the only 
proper proceeding for disposing of the fund. 

It is, of course, true that courts, particularly 
in these days, often disregard theory and even 
fairly established rules and principles for reasons 
of convenience or necessity. If it be proper to 
take such considerations into account, thev all 

7 4 


favor a representative bill in equity as the appro¬ 
priate procedure. 

If upon trial after full disclosure of the fac*t£, 
the Court, contrary to what we think is the plain 
mandate of the statute, should hold legal and 
proper the practice of appropriating an arbi¬ 
trary assessment from property released, the ques¬ 
tion will be settled by a single suit and on the 
other hand if, as we submit, the practice com¬ 
plained of is wholly unjustified under the statutcj, 
then a complete and final accounting under th^? 
supervision and direction of the Court can be 
had in one proceeding which will give any and 
every person having any shadow of claim his day 
in court and his opportunity of asserting his rights 
and of receiving what portion, if any, of the fund 

i 

remaining belongs to him. 

It was to meet just such a situation as this that 
the courts of equity have developed these repre¬ 
sentative actions, and they were developed becausfe 
no other kind of proceeding was adequate to meet 
fullv such a situation. I 


POINT III. 


Howard Sutherland and Walter O. Woods 
individually are proper parties defendant. 

The statute itself, as we have already pointed 
out, makes no direct express provision as to thi$ 
point; the wording being that the suit must be a 
‘•bill in equity”, to which suit the Custodian oif 
the Treasurer as the case may be “shall be made a 
party defendant”. The statute is often quoted a^i 
though it read that the Custodian or the Treas? 
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urer must be the party defendant. It is not so 
written, however, and the wording of the statute, 
therefore, clearly does not deny to a plaintiff the 
right of bringing in other defendants where the 
facts alleged, in accordance with the rules and 
practice in equity, justify such action. 


It has been held in several cases that the United 
States as such cannot be sued. This, however, is 
solelv because of the immunity of the sovereign 
and not because of any special provisions of the 
Trading with the Enemy Act. (See Sigg Fehr v. 
117* itc, 52 App. I). C. 215; Banco Me.ricano v. 
Deutsche Bank , 263 U. S. 591, affirming 53 App. 
D. C. 266.) In this respect the Trading with the 
Enemv Act is no different from an ordinary suit 
in equity. 

The general plan of the Trading with the Enemy 
Act supports our claim that the word “the” in 
Section 9 was used intentionally, and that Con- 
gross intended to provide a flexible procedure 
which will be adequate to meet all situations, and 
to afford as nearly as humanly was possible a 
complete and adequate remedy to all persons 
aggrieved or claiming to be aggrieved by anything 
done under the Act. 


The Courts have upon several occasions stated 
that a suit under the Trading with the Enemy 
Act is “in effect” or “in substance” one against 
the United States, but on the other hand as pointed 
out, it has been held also that the United States 
as such cannot be sued. Without discussing these 
technicalities, however, the practical situation cre¬ 
ated bv the Trading with the Enemy Act is very 
similar to a statutory trusteeship or receivership. 
The Custodian and the Treasurer of the United 


States are proper parties defendant in their offi¬ 
cial capacities, but in so far as they are suedj 
officially the action can affect only money or other 
property in their custody or possession as suchj 
officials at the time the suit is begun. This Court 
very clearly held that in the case of Sigg Fehr v. 
"White, supra. If the money or property against 
which or to which plaintiff has a claim has been 
transferred or disposed of by the Custodian or thej 
Treasurer, even though such disposition may have! 
been wrongful or unlawful, or even though it may! 
have been made after claim was asserted or suit| 
begun, the plaintiff is entirely without remedy orj 
redress of any kind unless the statute permits thej 
money or property to be followed so far as it canj 
be traced and identified, and is not in the posses¬ 
sion or custody of someone wholly immune to 
suit, as is the United States. 


The question may be illustrated by a suppositi¬ 
tious case, probably an extreme case, but never¬ 
theless one which we believe will illustrate clearly 


the point we are trying to make. 

Suppose a seizure of non-enemy property mis¬ 
takenly or wrongfully made bv the Custodian,! 
and suppose further a delivery or other transfer j 
of that property by the Custodian without any! 
consideration whatsoever and in total disregard of 
the provisions of the Act providing how and in 
what way the Custodian might sell or otherwise 
dispose of property, and suppose further that j 
property to be still intact and in the possession of 
X who is residing within the District of Columbia,! 
and therefore within the reach of process. j 

If the argument be sound that in a suit under] 
Section 9 of the Trading with the Enemy Act, no 
one but the Custodian or the Treasurer in their 
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official capacities and not individually may be 
sued, the owner of this property would have no 
legal reinedv and would be absolutelv without re- 
dress unless he could recapture his property by 
force. The Trading with the Enemv Act holds 
that in a case of property seized, whether right- 
fullv or wrongfullv, the sole reinedv and redress 

t P I 7 % 

I 

of the aggrieved owner is a suit under Section 9, 
but a suit under Section 9 against the Alien 
Property Custodian as such official would be of 
no avail in this case because the Custodian would 
answer that he did not have the property. 

We do not believe that under such circumstances 
anv court of equitv would sit idlv bv and allow 
a defendant, wrongfully in possession of prop¬ 
erty of another and within the jurisdiction of the 
court, to keep that property, merely because the 
statute did not by express enactment say that 
such a defendant could be sued. As we have al¬ 
ready stated, yve believe that when Congress pre¬ 
scribed a suit in equity it meant whatever kind 
of an equitable suit the circumstances required. 

Perhaps it may be argued that yve have sup¬ 
posed a different case from that here presented be¬ 
cause yve have assumed a yvrongful seizure of nou- 
enemv property and here yve have a rightful 
seizure of I enemy property. We do not see that 
that makes anv difference. Since 1928 the enemv 
oyvner of property rightfully seized and the non¬ 
enemy owner of property wrongfully seized have 
been in exactly the same situation except that the 
non-enemy oyvner is entitled to get back all of its 
property, yvhereas the Government retains 20% 
(not 22% as the Defendants here claim) of the 
principal of enemy property for settlement of 
Mixed Claims Commission ayvards. 



Both parties are given the same remedy, namely,! 
a suit in equity under Section 9 now 9 (a) and 
if the statute in a proper case permits an indi¬ 
vidual to be joined with the Custodian or thej 
Treasurer in a suit by a non-enemy, it permits the! 
same in a suit by an enemy. The question, there¬ 
fore, is whether the facts in this case make out 
a cause of action against the individuals who pur-i 
porting to act as Alien Property Custodian and 
Treasurer but without anv authoritv, have com-i 
mitted the acts complained of. 

That question seems to us almost to answerj 
itself. A trustee who wrongfully withholds monev| 
or other property from the cestui que trust after 
the trusteeship has terminated, or who lias wrong¬ 
fully disposed of trust money so that when called! 
to account the trust funds are short, is under aj 
duty or obligation of making good out of his indi-| 
vidual funds, for what he should have but doesj 
not have in the trust fund. For all practical pur-| 
poses that is the case stated here upon the allega-i 
tions of the bill. j 

The Alien Property Custodian upon releasing 
and returning property withholds without right j 
or authority a sum equal to 2% thereof, and this! 
money he has deposited into a fund maintained 
bv him and bv the Treasurer of the United States 
for his account, and out of this fund he has made 
withdrawals so that there now remains in the 
fund less than the amount wrongfully withheld 
and deposited into it. If without right or 
authority and contrary to the mandatory provi-j 
sions of the Trading with the Enemy Act, the! 
Custodian and/or the Treasurer have wrongfully! 
withheld a part of the property which they were 
obligated to release and return, and have disposed 
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of this money, then the principles of equity beyond 
all question require them to make good to these 
plaintiffs from whom they have thus taken this 
monev. The mere fact that thev mav have acted 

* 4 • 

in the utmost good faith and under the assump¬ 
tion that what thev were doing is authorized by 
the Act is wholly immaterial. A public official 
who has in his custody or possession money or 
property belonging to a private individual deals 
with that money or property at his risk, and if. 

without authority or contrary to the mandatory 

• # • 

provisions of law, he disposes of the property in 
some unauthorized way he can be called upon to 
make good the loss. 

POINT IV. 

The bill is not multifarious. 

This point depends wholly upon how the pre¬ 
ceding questions are decided, and we believe re¬ 
quires no discussion. If a representative bill is 
proper then there is not a misjoinder of causes of 
action; and if, contrary to our belief, Howard 
Sutherland and Walter O. Woods are not sub¬ 
ject to suit as individuals, then their remedy is 
to have the bill dismissed as against them, not 
because of multifariousness but for failure to state 
anv cause of action against them. 


CONCLUSION. 


It is respectfully submitted that the Court 
below erred in its conclusion, and that the de¬ 
cree below dismissing the bill should be va¬ 
cated and set aside, and the defendants re- 
quired to answer. 

SPIER WHITAKER, 

BAKER, SELBY & RAVENEL, I 
Attorneys for Plaintiff-Appellant, j 
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In the Court of Appeals of the District of 

Columbia 


No. 5601 

i 

i 

i 

Emma Crone, appellant 

v. i 

Howard Sutherland, Individually and as Alien 
Property Custodian, and Walter O. Woodsy In¬ 
dividually and as Treasurer of the United Stktes, 
appellees 

— 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEP POE THE APPELLEES 


STATEMENT 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia entered 
on November 19, 1931, dismissing the appellant’s 
bill of complaint. (R. 17.) The appellant at¬ 
tempted to prosecute this suit both under Section 
9 of the Trading with the Enemy Act and under 
“the general jurisdiction in equity” of the Supreme 
Court of the District of Columbia. (R. 2.) 

(i) 


The appellant is a German citizen and a resident 
of Germany. During the recent war she was an 
enemy of the United States under the Trading with 
the Enemy Act (c. 106, 40 Stat. 411). Her prop¬ 
erty located within the jurisdiction of the United 
States was rightfully seized by the Alien Property 
Custodian. Ten Thousand Dollars ($10,000.00) of 
her principal and certain income was paid to her 
pursuant to the provisions of the so-called Winslow 
Amendment to the Trading with the Enemy Act of 
March 4,1923 (c. 285, 42 Stat. 1511), which author¬ 
ized the return of $10,000.00 of the seized principal 

of an enemv national and income in an amount not 
%/ 

exceeding $10,000.00 per annum (R. 2-3). 

The Settlement of War Claims Act approved 
March 10,1928 (c. 167, 45 Stat. 254), amended Sec¬ 
tion 9 of the Trading with the Enemy Act by pro¬ 
viding that 80 per cent of the balance of the prin¬ 
cipal of a German enemy national, after the return 
of $10,000.00 under the Winslow Act, together with 
all income which has accrued on the principal after 
March 4, 1923, might be returned to such enemv 
after the payment of taxes, administrative ex¬ 
penses, etc., the remaining 20 per cent of the prin¬ 
cipal being retained and invested by the Alien 
Property Custodian, as provided by said Settle¬ 
ment of War Claims Act, such 20 per cent in fact 
being used by the United States in the payment 
of awards of the Mixed Claims Commission 
(United States and Germany) in favor of Ameri¬ 
can claimants against the German Government. 
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The theory of the Act is that such 20 per cent will 
be returned to the former German owners if land 
when the German Government shall finally pav its 
war obligations to the United States. 

The appellant alleges that the Alien Property 
Custodian has returned to her 80 per cent of the 
balance of her seized property after the return of 
$10,000.00 under the Winslow Act and income 
thereon, and that the principal and income scf re- 
turned under the Settlement of War Claims A^t of 
1928 totals “the aggregate amount of $235,3^7.11 
including both principal and income, less two per 
centum (2%) thereof amounting to $4,706.34, de¬ 
ducted and withheld by the Alien Property Cus¬ 
todian as so-called administrative charge * j* * 
and twenty per centum (20%) amounting) to 
$46,122.15 withheld from the principal pursuant to 
the Settlement of War Claims Act of 1928. ” (Kj. 4.) 

A simple calculation of the figures appealing 
upon the face of the bill of complaint shows the 
total amount of the principal of the appellant to 
have been $230,610.75, and the total amount of the 
income $50,828.51. I 

The bill of complaint alleges that said sum of 
$4,706.34, which constitutes the 2 per cent deducted 
from the appellant’s property for administrative 
expenses, was deposited by the Alien Property 
Custodian “into a fund kept or maintained for! the 
account or to the credit of the Alien Property Cus¬ 
todian and out of which fund the defendant, H!ow- 
ard Sutherland, purporting to act as Alien Pfop- 


4 


ertv Custodian of the United States from time to 
time is withdrawing and expending various sums 
in and about and in connection with the adminis¬ 
tration of his office. ” (R. 4.) 

The appellant alleges that the deduction of said 
$4,706.34 by the Alien Property Custodian for ad¬ 
ministrative expenses was “ unjustified and unau¬ 
thorized by law.” (R. 5.) The appellant in her 
bill commingled with her own claim a claim on be¬ 
half of everv German national similarly situated. 
The bill of complaint alleges “upon information 
and belief that the defendant, Howard Sutherland, 
has deducted and withheld two per centum (2%) 
of the principal and income of all of the money and 
other property held by the Alien Property Cus¬ 
todian and/or the Treasurer of the United States, 
and released and returned to citizens and subjects 
of the Republic of Germany pursuant to the pro¬ 
visions of the Settlement of War Claims Act of 
1928.” (R. 5-6.) The appellant, therefore, as al¬ 

leged in paragraph 12 of her bill, “brings this bill 
of complaint in equity not only on behalf of her¬ 
self, but on behalf of all other citizens and subjects 
of Germany similarly situated from whose money 
and other property the Alien Property Custodian 
has wrongfully deducted two per centum (2%) 
thereof or any other portion thereof, and which has 
been commingled by the defendants herein into the 
said fund hereinabove mentioned.” (R. 8.) The 
- bill of complaint does not give the names or the 


I 

amount of property involved “of all other citizens 
and subjects of Germany similarly situated,” 

i 

neither does it show that thev, or any of them, have 
authorized the appellant to bring any proceeding in 
their behalf. 

The bill of complaint prays for the fol¬ 
lowing relief: 

1. That the defendants (appellees) “be 

enjoined * * * until final determina¬ 

tion of this cause and the entry of findl de¬ 
cree herein, from making any payments or 
disbursements from the fund created by the 
deduction and withholding of two per 
centum (2%) of the money and property 
released and returned pursuant to the pro¬ 
visions of the Settlement of War Claims Act 
of 1928, and that a receiver of this Court 
be appointed to take possession and control 
of said fund and to hold the same until!final 

i 

disposition of this cause, or until otherwise 
directed by the Court.” 

2. That the defendants (appellees) 
required to make an accounting herein to 
plaintiff and others who may join inj this 
action * * * of all of the * * * 
money * * * deducted * * * by the 
defendant, Howard Sutherland,” as admin¬ 
istrative expenses” of and from the money 
and property of plaintiff and other citizens 
and subjects of Germany * * * andj that 
they be required to refund and restore all 
sums distributed and paid out by thejn or 
either or both of them out of and fronji the 


be 
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fund created by deducting and withholding 
two per centum (2%) of the money and 
property released and returned by them as 
Alien Property Custodian and Treasurer of 
the United States, respectively, under the 
provisions of the Settlement of War Claims 
Act of 1928.” 

3. That the money so deducted for admin¬ 
istrative expenses “be marshalled and ad¬ 
ministered by this Court and distributed pro 
rata among plaintiff and other citizens and 
subjects of the Republic of Germany to 
whom the said sums of money belong in pro¬ 
portion to-their respective rights or inter¬ 
ests in the said fund arising from and out 
of the commingling of their money unlaw¬ 
fully appropriated by the defendant, How¬ 
ard Sutherland, as hereinabove alleged.” 

The appellees filed a motion to strike various por¬ 
tions of the bill of complaint (R. 10), which motion 
was overruled without prejudice by Mr. Justice 
Bailey, who expressed the view that “A motion to 
dismiss the bill under the present practise suffices 
to raise any question that could formerly be raised 
by a special or general demurrer, where the motion 
sets forth the specific grounds relied on” (R. 15). 

The appellees then filed a motion to dismiss, 
which was sustained by Chief Justice Wheat, who 
filed a memorandum in the case which states that 
“The bill will be dismissed on the ground that a rep¬ 
resentative action is not maintainable.” (R. 17.) 
At the request of counsel for the appellant the 
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Court entered a final decree dismissing tlie bill of 
complaint, which reads as follows: “Adjudged, 
ordered and decreed that said bill of complaint 
be, and it is hereby dismissed with costs oij the 
ground that a representative action is not maintain¬ 
able, without prejudice however to the right of the 
plaintiff, Emma Crone, to file a bill of complaint in 
her own individual behalf.” (R. 17.) The appel¬ 
lant, however, elected to stand upon the decred and 
has taken an appeal therefrom to this Court. 

QUESTION INVOLVED 

The motion to dismiss the bill of complaintj was 
based primarily upon the grounds that said bill 
failed to state a cause of action, and that the 
Supreme Court of the District of Columbia was 

i 

without jurisdiction to entertain the suit and grant 
the relief prayed for, which motion was granted. 
Therefore, the question raised in this appekl is 
whether the trial court erred in dismissing thk bill 
of complaint. ! 

STATUTES 

’ 

The appellant’s suit is predicated upon Section 
9 (a) of the Trading with the Enemy Act, as 
amended on March 4, 1932 (c. 285, 42 Stat. 1511), 
and Section 9 (b) of said Act as amended (c. 285, 
42 Stat. 1512; c. 167, 45 Stat. 270), and Section 9 
(c) (c. 285, 42 Stat. 1514), which are as follows: 

Sec. 9. (a) That any person not an enemy 
or ally of enemy claiming any interest, right, 
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or title in any money or other property 
which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien 
Property Custodian or seized by him here¬ 
under, and held bv him or bv the Treasurer 
of the United States, or to whom any debt 
may be owing from an enemy or ally of enemy 
whose property or any part thereof shall 
have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Cus¬ 
todian or seized by him hereunder, and held 
bv him or bv the Treasurer of the United 
States, may file with the said custodian a no¬ 
tice of his claim under oath and in such form 
and containing such particulars as the said 
custodian shall require; and the President, 
if application is made therefor by the claim¬ 
ant, may order the payment, conveyance, 
transfer, assignment, or delivery to said 
claimant of the money or other property so 
held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the 
interest therein to which the President shall 
determine said claimant is entitled: Pro¬ 
vided. That no such order bv the President 

7 «/ 

shall bar any person from the prosecution of 
any suit at law or in equity, against the 
claimant to establish any right, title, or inter¬ 
est which he may have in such money or 
other property. If the President shall not 
so order within sixtv davs after the filing 
of such application or if the claimant shall 
have filed the notice as above required and 
shall have made no application to the Presi- 


dent, said claimant may institute a suit in 
equity in the Supreme Court of the District 
of Columbia or in the district court of the 
United States for the district in which j such 
claimant resides, or, if a corporation, \fhere 
it has its principal place of business (to\ihich 
suit the Alien Property Custodian of the 
Treasurer of the United States, as the case 
may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so 
claimed, and if so established the court shall 
order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of 
the money or other property so held by the 
Alien Property Custodian or by the Treas¬ 
urer of the United States or the interest 

i 

therein to which the court shall deterinine 
said claimant is entitled. If suit shall be so 
instituted, then such money or property shall 
he retained in the custody of the Alien Prop¬ 
erty Custodian, or in the Treasury of the 
United States, as provided in this Act, and 
until any final judgment or decree ivhich 
shall he entered in favor of the claimant 
shall he fully satisfied hy payment or con¬ 
veyance, transfer, assignment, or delivery hy 
the defendant, or hy the Alien Property Cus¬ 
todian, or Treasurer of the United Spates 
on order of the court, or until final judginent 
or decree shall he entered against the claim¬ 
ant or suit otherwise terminated . (Italics 
ours.) 

(b) In respect of all money or other prop¬ 
erty conveyed, transferred, assigned, deliv- 
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ered, or paid to tlie Alien Property Cus¬ 
todian or seized bv him hereunder and held 

* 

by him or bv the Treasurer of the United 
States, if the President shall determine that 
the owner thereof at the time such money or 
other property was required to be so con¬ 
veyed, transferred, assigned, delivered, or 
paid to file Alien Property Custodian or at 
the time when it was voluntarily delivered 

to him or was seized bv him was— * * 

•/ 

(9) An individual who was at such time a 
citizen or subject of Germany, Austria, Hu n- 
garv, or Austria-Hungarv, or who is not a 
citizen Or subject of any nation, State, or 
free city, and that such money or other prop¬ 
erty, or the proceeds thereof, if the same has 
been converted, does not exceed in value the 
sum of 1 $10,000, or although exceeding in 
value the sum of $10,000 is nevertheless sus¬ 
ceptible 1 of division, and the part thereof to 
lie returned hereunder does not exceed in 
value the sum of $10,000; * * * 0 r 
(14) An individual who at such time was 
a citizen or subject of Germany or who, at 

the time of the return of anv monev or other 

+ * 

property, is a citizen or subject of Ger¬ 
many or is not a citizen or subject of any 
nation, State, or free city, and that the writ¬ 
ten consent provided for in subsection (m) 
has been filed; * * * 

Then the President, without any applica¬ 
tion beino* made therefor, mav order the 
payment, conveyance, transfer, assignment, 


! 

or delivery of such money or other property 
held by the Alien Property Custodian <j>r by 
the Treasurer of the United States, d>r of 
the interest therein to which the President 
shall determine such person entitled, either 
to the said owner or to the person by whom 
said property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien 
Property Custodian. * * * 

(c) Any person whose money or other 
property the President is authorized tjo re¬ 
turn under the provisions of subsectioiji (b) 

hereof mav file notice of claim for the return 
• | 

of such money or other property, as pro¬ 
vided in subsection (a) hereof, and there¬ 
after may make application to the President 
for allowance of such claim and/or mav in- 

4 / 

stitute suit in equity to recover such money 
or other property, as provided in saidj sub¬ 
section, and with like effect. The President 
or the court, as the case may be, may make 
the same determinations with respect to 
citizenship and other relevant facts thht the 
President is authorized to make undeir the 

i 

provisions of subsection (b) hereof. 


The appellees submit that the foregoing provi¬ 
sions of Section 9 do not authorize the prosecution 
of this suit, and that there are other provisions of 
the Trading with the Enemy Act as well as tather 
laws of the United States which preclude an^ bar 
the prosecution of this suit, as will hereinafter be 
more particularly shown. 
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ARGUMENT 

I 

The bill of complaint was properly dismissed for the 
reason that the Supreme Court of the District of Colum¬ 
bia had no jurisdiction to entertain this suit because 
(1) the appellant is not authorized by law to bring a 
representative action against these appellees on behalf 
of all other German citizens from whose property the 
Alien Property Custodian has deducted an administra¬ 
tive charge, (2) the bill of complaint is multifarious, 
and (3) the Court below had no jurisdiction to grant 
the relief prayed for 

(1) The appellant has no right to prosecute a representative action 

By this suit the appellant has attempted to bring 

a representative action on behalf of herself and all 

other German citizens similarly situated to recover 

%/ 

the 2 per cent deducted by the Alien Property Cus¬ 
todian from their seized property and income. The 
appellant, therefore, by this action has attempted 
to make herself the self-appointed agent of the 
many thousands of German citizens, whose prop¬ 
erty was seized by the Custodian during the recent 
war, without their knowledge, consent, or approval. 

Although the appellant in her bill of complaint 
stated that in filing said bill she was invoking “the 
general jurisdiction in equity” of the Supreme 
Court of the District of Columbia, as well as “the 
special jurisdiction conferred upon it by the provi¬ 
sions of * * * the Trading with the Enemy 

Act” (R. 2), apparently she now concedes that 
whatever right she has to maintain any suit in court 
is based upon Section 9 of the Trading with the 
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Enemy Act, as she states in her brief (p. 1) pat 
“The hill of complaint is filed under Section 9 of 
the Trading with the Enemy Act The statement 
that she brought this suit under the authority of 
Section 9 of said Act is reiterated on page 8 of! her 
brief. 

! 

It appears affirmatively from the bill of complaint 

i 

(R. 2), and the appellant admits in her brief (p|. 7), 
that her property, and also the property of the 
“other citizens of Germany,’* was rightfully seized 
by the Custodian, and was even subject to confisca¬ 
tion. Upon the seizure of such property all right, 
title, and interest therein became vested in the Cus¬ 
todian as a trustee for the United States. Un\ited 
States v. Chemical Foundation, 272 U. S. 1; Com¬ 
mercial Trust Co. v. Miller, 262 U. S. 51; Hicl\s v. 
Anchor Packing Co 16 F. (2d) 723; Garvan v. 
Marconi Wireless Telegraph Co 275 Fed. 486; 
Kohn v. Kohn, 264 Fed. 253; Junkers v. Chemical 
Foundation, 287 Fed. 597. 

Section 12 of the Trading with the Enemy Act 
(c. 106, 40 Stat. 424) provided that— ! 

After the end of the war any claim of an 
enemy or of an ally of enemy to any money 
or other property received and held by the 
alien property custodian or deposited in 
the United States Treasury, shall be settled 
as Congress shall direct. 

Therefore, the power of disposing of enemy- 
owned property seized by the Custodian was vested 
exclusively in Congress. United States v. Chpni- 

145702—32-2 
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cal Foundation, 272 U. S. 1; Brown v. United 
States, 8 Crailcli, 110: Miller v. United States, 11 
Wall. 268. 


Anv claim for tlie recovery of money or other 
property held by the Alien Property Custodian is 
in effect a claim against the United States ( Banco 
Mcxieano v. Deutsche Bank el at., 53 App. D. C. 266, 
271. 289 Fed. 924, 929, affirmed in Banco Mexicano 


v. Deutsche Bank, 263 U. S. 591, 602), and can be 
satisfied onlv on such terms as Congress as a matter 
of grace may grant to the claimant (Synthetic Pat¬ 
ents Co. v. Sutherland, 22 F. (2d) 491; Springer v. 
Garvan, 276 Fed. 595; Kogler v. Miller, 288 Fed. 
806; Sutherland v. Norris , 24 F. (2d) 414). 

Congress bt the amendment to the Trading with 
the Enemy Act of November 4, 1918 (e. 201, 40 
Stat. 1020, 1021), which is still in full force and 
effect, provided that— 


The sole relief and remedy of anv person 
having any claim to anv monev or other 
property heretofore or hereafter conveyed, 
transferred, assigned, delivered, or paid over 
to the Alien Property Custodian, or required 
so to be, or seized by him shall be that pro¬ 
vided by the terms of this Act, and in the 
event of sale or other disposition of such 
property by the Alien Property Custodian, 
shall be limited to and enforced against the 
net proceeds received therefrom and held by 
the Alien Property Custodian or by the 
Treasurer of the United States. 
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Section 9 (f) of the Trading with the Eiiemy 
Act, as amended on March 4, 1923 (c. 285, 42 Stat. 
1514), which is also still in full force and ejffect, 
provides that— j 

Except as herein provided, the money or 
other property conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Prop¬ 
erty Custodian, shall not be liable to lien, at¬ 
tachment, garnishment, trustee process, or 
execution, or subject to any order or decree 
of any court. 


The Supreme Court has held that the sole remedy 
of a claimant seeking the recovery of property held 
by the Alien Property Custodian is that provided 
bv Section 9 of the Trading with the Eneimt Act. 
Central Trust Co. v. Garvan, 254 U. S. 554, 568; 
Stoehr v. Wallace, 255 U. S. 239, 243. Section 9. 

I 

therefore, is the statute which created such lights 
as tlie German national has with respect t|o his 
seized property, and it provides the special remedy 
of a suit in equity if his claim is not allowed] 

In United States v. Babcocli, 250 U. S. 328, 331, 
the Supreme Court held that “Where a statute 


creates a right and provides a special remedy, that 

remedy is exclusive. ’ ’ 

•/ 

Therefore, the Supreme Court of the District of 
Columbia in a suit by a German national against 


the Custodian can not invoke its general equity 
jurisdiction, but in such case has only that special 


i 
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jurisdiction conferred by Section 9 of the Trading 
with the Enemv Act. In White v. Mechanics Seen - 
rities Corporation, 269 U. S. 283, 300, the Supreme 
Court, in referring to enemy-owned property seized 
by the Custodian, said: 

The funds were seized adversely by the 
United States in time of war. They are in 
its hands; it has declared bv an Act of Con- 
gress what shall be done with them, and that 
is the end of the matter. 

The special remedy created by Section 9 by which 
a German citizen is permitted to sue the Custodian 
for a debt due him, or for his own property, neither 
authorizes the prosecution of, nor confers jurisdic¬ 
tion upon the Court to entertain, a representative 
action. 

The appellant contends in her brief (p. 10) that 
the provisions of Section 9 (a) whiqli permit a 
person, whose claim for the recovery of his prop¬ 
erty or for the collection of a debt has not been 
•/ 

allowed by the President, to institute “a suit in 
equity” for the recovery of such property or debt 
vests in the Supreme Court of the District of 
Columbia general equity jurisdiction. The ap¬ 
pellant makes a great play upon the words “a suit 
in equity 99 used in Section 9 (a), contending that 
they authorize a representative action. Such con¬ 
tention is unsound as will readily be seen upon 
reading these words in connection with the con¬ 
text. In suits of this character the general equity 
jurisdiction of the court does not apply as in ordi- 


nary equity suits between private litigants. The 
reason is obvious. Any action by a German citi¬ 
zen against the Alien Property Custodian is sub¬ 
stantially a suit against the United States, and in 
order for a suit to be maintained against the TTnited 
States there must be a statute vesting special juris¬ 
diction in the court to hear and determine the case, 
and the suitor’s cause must come strictly \tithin 
the terms of the Government’s consent. It, there¬ 
fore, seems strange that there can be any serious 
question about the meaning of this statute. Con¬ 
gress has simply permitted persons to bring what 
are purely law actions on the equity side oif the 
court. The permission to sue the Custodian is not 
an equitable right, but is a special legal right 
granted to a certain class of persons by a special 
statute with the equity side of the court exercjising 
a limited special statutory jurisdiction. Obviously 
an equity court, as in this case, limited with spe¬ 
cial statutory jurisdiction, has no authority to en¬ 
large its powers beyond those specified iii the 
statute. The function of a court is to apply tli£ law 

i 

as it finds it. 

It takes only a cursory reading of Section 9 (a) 
of the Trading with the Enemv Act to see i that 
Congress clearly intended and provided that jeach 
claimant should file his own individual claim for 
his own particular property, and if such claim 
should not be allowed then the claimant shbuld 
file his own suit for his own property. The statute 
does not by inference, as the appellant would have 
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the Court believe, permit a representative action. 
The language of Section 9 (a) clearly shows that 
each claimant must prosecute his own individual 
suit. This section says that “any person * 
claiming any interest, right, or title in any money 
or other property” held by the Alien Property Cus¬ 
todian or Treasurer, “or to whom any debt may be 
owing from an enemv or allv of enemy * * *, 

may file * * * a notice of his claim under 

oath * * *; and the President * * * may 

order the payment * * * to said claimant of 
the money or other property so held by the Alien 
Property Custodian or by the Treasurer * * *, 

or of the interest therein to which the President 
shall determine said claimant is entitled”; and then 
provides that if the President shall not so order the 
return of the property so claimed “said claimant 
may institute a suit in equity in the Supreme Court 
of the District of Columbia * * * to establish 

the interest, right, title, or debt so claimed, and if 
so established the court shall order the payment 
* * * to said claimant of the money or other 

property so held * * * or the interest therein 

to which the court shall determine said claimant is 
entitled” 

The only claim the appellant, Emma Crone, filed 
was for her own individual property. (R. 3-4.) 
The appellant, therefore, has failed to comply with 
the simple jurisdictional requirement of filing a 
claim for the property covered by the suit. 
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i 

In Doerschuck v. Sutherland et al. (No. 1760— 
Original, this Court) the plaintiffs, as executors 
of the estate of Gustave Doerschuck, deceased, 
brought a suit in the Supreme Court of the District 
of Columbia against the Alien Property Custodian 
and the Treasurer to recover a debt of $100j000 
claimed to be owing to the decedent by the Imperial 
German Government by reason of the purchase of 
certain bonds of the German Government before 
the war. The plaintiffs sought the recovery of ^aid 
indebtedness out of a certain fund held bv the Cus- 
todian in the Treasury and claimed to belong to 

i 

the Imperial German Government. In additioii to 
the plaintiffs’ individual suit for $100,000 theyj set 
up in their bill a representative claim, similar to 
that set up in the instant case, “on behalf of all 
other persons similarly situated and having sim¬ 
ilar claims against the defendants herein ” 'jThe 
plaintiffs therein alleged that there were over one 
thousand other creditors having similar claims 
against the Imperial German Government, and 
they, therefore, by their bill sought to set up a Rep¬ 
resentative claim on behalf of said thousand or 
more other persons similarly situated. The Custo¬ 
dian and the Treasurer filed a motion to strike the 
representative claim from the bill, which was 
granted by Mr. Justice Adkins, who rendered the 
following opinion thereon: 

The amended motion to strike certain por¬ 
tions of the amended bill of complaint is 
granted. 
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I think this case is not within the class 
where one party may sue for the benefit of 
all. 

See Scott v. Donald, 165 U. S. 107,116. 

I think the point is settled in cases of this 
kind by the decision of the Court of Appeals 
in United States v. Securities Corporation 
General et al., 55 App. D. C. 256, 259, where 
the Court says: 

“It is clear from the terms of the act that 
a suit brought under it is not in the nature 
of a creditor’s bill calling for a marshaling 
of claims, nor does it give any preference 
to one creditor over another, or call for a 
sharing pro rata with other creditors in the 
funds against which the claims are made.” 

The plaintiffs then filed a petition in this Court 
for a special appeal, which was denied on March 14, 
1931. 

In United States v. Securities Corporation Gen¬ 
eral, do Appj D. C. 256, 4 F. (2d) 619, a suit was 
instituted against the Alien Property Custodian 
and the Treasurer by the Securities Corporation 
General, a creditor of the German Government, to 
recover the amount due it out of funds of the Ger¬ 
man Government held by the Custodian. The 
United States, through the Attorney General, at¬ 
tempted to intervene in the suit and set up claims 
due various departments of the United States Gov¬ 
ernment by the enemv debtor, but the trial court 
denied such intervention. Its decision was affirmed 


21 



by this Court in an opinion by Mr. Justice Yan 
Orsdel, which said (p. 259): 

The contention that in addition to plain¬ 
tiff’s claims there are outstanding claims 
being asserted against the fund in question, 
which in the aggregate amount to $3,257,£?45, 
or more than the amount of the fund no\i in 
the treasury, is of no importance. Section 9 
(a), as amended, provides, among other 
things, as follows: “If suit shall be so insti¬ 
tuted, then such money or property shall be 
retained in the custody of the Alien Prop¬ 
erty Custodian, or in the Treasury of the 
United States, as provided in this act, ^nd 
until any final judgment or decree which 
shall be entered in favor of the claimant sljiall 
be fully satisfied by payment or conveyance, 
transfer, assignment, or delivery by the de¬ 
fendant, or by the Alien Property Custodian, 
or Treasurer of the United States on order 
of the court, or until final judgment or dedree 
shall be entered against the claimant or ^uit 
otherwise terminated. ’ ’ 

It is clear f rom the terms of the act that 
a suit brought under it is not in the nature 
of a creditor's bill calling for a marshaling 
of claims, nor does it give any preference to 
one creditor over another, or call for a shar¬ 
ing pro rata with other creditors in the fufids 
against which the claims are made. This 
court has no jurisdiction over the outstand¬ 
ing judgments, nor is it concerned with the 
ability of the fund in the treasury to nieet 
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the various claims against it. The conten¬ 
tions of the Government in these particulars 
might have been provided for by Congress, 
but they were not, and the court must apply 
the law as it finds it. (Italics ours.) 

This Court in United States v. Securities Corpo¬ 
ration General, supra, construed the Trading with 
the Enemy Act strictly, holding that the United 
States was not a “person” which was a proper 
claimant under Section 9 of the Act to recover a 
claim against the Alien Property Custodian, and 
the Supreme Court of the United States in the case 
of White v. Mechanics Securities Corporation, 269 
U. S. 283 (affirming the decision of this Court in 
United States v. Securities Corporation General, 
supra), said, that “Even assuming * * * that 

the United States is a 4 person’ given the right to 
sue bv Sec. 9; there is no * * * right to inter- 

meddle in the private suit of another, * * *.” 

The action of this Court in the Securities Corpo¬ 
ration General case in holding that even in a debt 
suit against the Custodian “it is not in the nature 
of a creditor’s bill calling for a marshaling of 
claims,” and the action of the Supreme Court of 
the United States in affirming that decision, cou¬ 
pled with the decision in the Doerschuck case and 
the action of this Court in denying a special appeal 
therefrom, conclusively demonstrate that this ap¬ 
pellant has no right to bring a representative action 
on behalf of other German citizens similarly 
situated. 


I 

The appellant argues that the decisions in Dtyer- 
schuck v. Sutherland et al., supra, and United 
States v. Securities Corporation General, supra 7 do 
not apply for the reason that those cases were sjrits 
for debts while this is a suit to recover property. 
This contention is entirely untenable. Section 9 
(a), which provides for the filing of an ownership 
claim for money and property and the institution 
of a suit therefor if the claim is not allowed, ^lso 
provides that claims and suits for debts shal^ be 
filed and prosecuted in precisely the same mamjier. 
Since this Court has refused to sustain a repre¬ 
sentative suit for debts, then it must follow thit a 
representative action in property claims is jnot 
authorized. 

In the case of von Bruning v. Sutherland 58 
App. D. C. 258, 29 F. (2d), 631, the plaintiff! in¬ 
stituted a suit in the Supreme Court of the Dis¬ 
trict of Columbia against the Alien Property Cus¬ 
todian to recover for rent and damages to premises 
while in the possession of the Custodian. fThe 
Court dismissed the bill of complaint, holding that 
the plaintiff was not entitled to recover inasmjuch 
as she did not qualify under the provisions of Sec¬ 
tion 9 (a) of the Trading with the Enemy Act. 
This Court in affirming the decision below said (p. 


Such a suit is in effect a suit against!the 
United States, and can not be sustained 
without permission first given by the United 
States. In Banco Mexico no v. Deutsche 
Bank et al., 53 App. D. C. 266, 289 F. 4)24, 
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929, which was a suit against the Custodian 
for the recovery of inoiiev seized bv him, 
this court said: 

‘‘This is in effect a suit against the United 
States. The rule is well established that 
when the United States permits itself to be 
sued in its own courts the terms of the per¬ 
mission must be strictly followed and the 
suitor's cause must come within the Gov¬ 
ernment's consent 

This! statement of the law was affirmed on 
appeal by the Supreme Court in Banco Mexi- 
cano v. Deutsche Bank, 263 U. S. 591, 602, 44 
S. Ct. 209, 212 (68 L. Ed. 465), where the 
court said: 

“We are constrained to this because we 
agree with the Court of Appeals that this 
suit is in effect a suit against the United 
States and all of its conditions must obtain. ’ ? 

These provisions are not unconstitutional. 
(Italics ours.) 

The Supreme Court of the District of Columbia 
can take no cognizance of claims of other persons 
unless and until each of such persons institutes a 
suit in said court in his own name after complying 
with the specific requirements of Section 9 of the 
Trading with the Enemy Act. The rule of law in 
this respect has been most aptly stated by the 
United States Circuit Court of Appeals for the 2d 
Circuit in the case of Synthetic Patents Co. v. 
Sutherland, 22 F. (2d) 491, 494, as follows: 

The right to recover is limited to condi¬ 
tions laid down in Section 9. 
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This Court in Sigg-Fehr v. White, 52 App. DJ C. 
215, 220, 285 Fed. 949, 954, in a suit against the 
Alien Property Custodian and the Treasurer said, 
“In other words, the government has permitted 
itself to he sued only to the extent limited hy the 
Act” (i. e., the Trading with the Enemy Act). 

Since Congress lias not authorized a represent- 
ativc action against the Alien Property Custodian 
it is obvious that the cases cited by the appellant 
(all of which were suits between private partibs) 
are inapplicable. The leading cases cited by the 
appellant in support of a representative actjion 
(including the case of Smith v. Swormstedt, 16 
How. 288, from which she quotes at great length 
in her brief) were presented to this Court by [the 
petitioners in Doerschuck v. Sutherland et ah, 
supra, but their appeal was denied. 

(2) The bill of complaint is multifarious 

The bill improperly joins in one suit distinct gild 
independent matters, thereby confounding tlibm. 
The plaintiff has no connection or contractual |re¬ 
lation with any other person whose property has 
been seized by the Alien Property Custodian, but 
by this suit she attempts to set herself up as [the 
self-appointed agent of several thousand Gerpian 
nationals whose property was seized by the Cus¬ 
todian. | 

Multifariousness has been frequently ;de- 
fined as consisting in improperly joining in 
one bill several distinct and independent 
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matters and thereby confounding them as, 
for example, the uniting in one bill of several 
matters perfectly distinct and unconnected 
against one defendant. 21 C. J. 408. 

It is a well-recognized principle of law that a 
plaintiff lias no standing as a representative of a 
class unless personal injury to himself is threat¬ 
ened, and he can not succeed with such an action 
merely because some one else may lie hurt. Raich 
v. Truax , 219 Fed. 273. 

Section 9(a) of the Trading with the Enemy Act 
contemplates 1 that each individual claimant shall 
file his own suit for the recovery of his own prop¬ 
erty, and when his suit is filed he is fully protected 
by said section. Sigg-Fchr v. White, 52 App. D. C. 
215, 285 Fed. 949. 

In Raich v. Truax, supra, the Court said (p. 
283): 

The bill is tiled by the complainant in his 
own behalf and on behalf of all others simi¬ 
larly situated, under equity rule 38 (198 
Fed. XXIX, 115 C. C. A. XXIX), pro¬ 
viding that— 

“When the question is one of common or 
general interest to many persons, constitut¬ 
ing a class so numerous as to make it im¬ 
practicable to bring them all before the 
court, one or more may sue or defend for the 
whole.” 

But, manifestly, this rule does not apply 
to the case at bar, and therefore, under the 
facts stated in the bill, complainant can not 
invoke this rule to sue as representing a 


class. As was recently said by the Supreme 
Court of the United States in the casej of 
McCabe v. A., T. <£• S. F. By. Co., 235 Uj S. 
151— 

44 The complainant can not succeed because 
some one else mav be hurt. Nor does it make 
any difference that other persons, who njiay 
be injured, are of the same race or occupa¬ 
tion. It is the fact, clearly established,! of 
injury to the complainant—not to others— 
which justifies judicial intervention.” 

This opinion was affirmed by the Supreme Court 
of the United States, 239 U. S. 33. 

In Scott v. Donald, 165 U. S. 107, the Supreme 
Court, at p. 116, denied a representative action, 


saying: 


m 


In the case before me, the onlv matter 
common among the plaintiffs, or between 
them and the defendants, is an interest in the 
question involved, which alone cannot lay a 
foundation for the joinder of parties. Thpre 
is scarcely a suit at law, or in equity, which 
settles a principle or applies a principle to a 
given state of facts, or in which a general 
statute is interpreted, that does not involve 
a question in which other parties are inter¬ 
ested, as, for instance, the doctrine of trusts, 
and the statutes of descents, of frauds,! of 

i 

wills and the like; yet no lawyer would con¬ 
tend that such an interest would justify a 
joinder of parties as plaintiffs, in a case aris¬ 
ing under the law of trusts, or under any of 
the statutes mentioned. The same may be 
said of questions arising under the reveiiue 
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laws, such as the tariff and the excise laws, 
and which are the subject of litigation in the 
courts almost daily. Large classes of per¬ 
sons, other than the parties to the suit, are 
interested in the questions involved and de¬ 
termined. To allow them to be made parties 
to the suit would confound the established 
order of judicial proceedings, and lead to 
endless perplexity and confusion. 

(3) The Court below had no jurisdiction to grant the relief 

prayed for 

The appellant seeks to hold the Custodian and the 
Treasurer liable individuallv. This can not be 
done as the sole remedy of the appellant is that pro¬ 
vided bv the terms of Section 9 of the Trading with 
the Enemv Act, and it has been held that a suit 
under Section 9 “is in effect a suit against the 
United States, and can not be sustained without 
permission first given by the United States.” 
Banco Mexico no v. Deutsche Bank, 53 App. D. C. 
266, 289 Fed. 924, 929. The statute provides for a 
suit against officials of the United States in their 
official capacity. Even though the officials are 
named, rather than the United States as such, the 
suit, nevertheless, remains one against the United 
States. Banco Mexicano v. Deutsche Bank, 263 
U. S. 591, 602; Oregon v. Hitchcock, 202 U. S. 60: 
Minnesota v. Hitchcock, 185 U. S. 373. The courts 
of the District of Columbia have no jurisdiction to 
enter a personal judgment or decree against an 
official of the United States sued in his official 



capacity under Section 9. That Section specifically 
provides that the court may direct the return! to 
the claimant, if it shall be determined that the 
claimant is entitled to so recover, the property actu¬ 
ally held by the Custodian or the Treasurer *|nd 
only such property as may be so held. In Kuttroff 
et al. v. Sutherland et ah, 49 P. (2d) 944, the Court 
held that— 


Under Section 9 (a) * * * plaintiffs 

are limited to the recovery of money ; or 
other property actually held by the Alien 
Property Custodian or by the Treasurer! of 
the United States at the time the suit \Ras 
instituted. 

The appellant also asks for an injunction restrain¬ 
ing the Custodian and Treasurer from making any 
payments or disbursements out of the funds de¬ 
ducted from all enemy trusts as administrative £x- 
penses during the pendency of this suit. This 
court has held that a person who has a suit peiid- 
ing against the Custodian and Treasurer is not 
entitled to an injunction during the pendency of 
the suit. Sigg-Felir v. White, 52 App. D. C. 2l|5; 
285 Fed. 949. I 

The appellant asks for the appointment of a Re¬ 
ceiver to take possession and control of all funds 
deducted as administrative expenses from all eneifiy 
trusts and for the marshaling of all such funds aiid 
the administration thereof by the court and the dis¬ 
tribution of the same pro rata among all citizens |of 
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Germany who may have an interest therein. Con- 
gross has not given to the Supreme Court of the 
District of Columbia jurisdiction to appoint a re¬ 
ceiver to take possession and control of funds held 
by the Alien Property Custodian and/or the Treas¬ 
urer of the United States under the Trading with 
the Enemv Act and to marshal such funds and 
administer the same and distribute them pro rata 
among individuals claiming them. That the appel¬ 
lant is not entitled to a receiver is well established. 
La Met trie et al. v. James et al., 6 F. (2d) 479, 481; 
affirmed JDe La Mettrie v. James, 272 U. S. 731, 
733. That there is no statutory authority for the 
marshaling of funds held by the Custodian and 

Treasurer and the administration thereof bv the 

%/ 

court and the distribution of the same among claim¬ 
ants seems to be settled. United States v. Securi¬ 
ties Corporation General, 55 App. 1). C. 256, 259; 
4 F. (2d) 619, 622; La Mettrie et al. v. James et al., 
supra. Furthermore, Section 12 of the Trading 
with the Enemy Act (c. 106, 40 Stat. 424) provides 
that all the money paid to or received by the Alien 
Property Custodian shall be deposited by him in 
the Treasury of the United States to be invested 
and reinvested by the Secretary of the Treasury in 
United States bonds or United States certificates of 
indebtedness under such rules and regulations as 
the President shall prescribe, and that all other 
property shall be safely held and administered by 
the Custodian. The President by the Executive 
Order (No. 2813) of February 26,1918, specifically 
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directed that all money received by the Alien Prop¬ 
erty Custodian be deposited forthwith in the Treas¬ 
ury of the United States, and provided that such 

monev “mav be invested and reinvested from time 
* * 

to time bv the Secretary of the Treasury in United 
States bonds or in United States certificates of in¬ 
debtedness/’ Since Congress has specifically di¬ 
rected that all money and property received bV the 
Alien Property Custodian should be held land 

I 

administered by the Custodian and the Treasurer 
and that the funds should be invested under sjuch 
rules and regulations as the President should pre¬ 
scribe, it is clear that the courts have no jurisdiction 
to take the funds out of their hands and administer 
them. In Slochr v. Wallace, 255 U. S. 239, 243, the 
Supreme Court held that “where suit is brought 
the money or property is to be retained by the Cus¬ 
todian or in the Treasury to abide the final decree.” 

The relief sought by this suit, therefore, can not 
be granted. In Vowinckel v. First Federal Trust 
Co. et aL, 15 F. (2d) 872, 874, in which the plaintiff 
brought suit to recover his seized property from the 

Alien Property Custodian, the Court said: j 

! 

A suit of this nature is, in substance, one 
against the United States * * *, ind 
against the United States, as has long b<pen 
settled, no relief may be awarded, unless 
provided for by statute. 

The bill of complaint, therefore, was properly 
dismissed, and the appellant has no just ground to 
complain. 
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II 

The Alien Property Custodian was duly authorized to de¬ 
duct from the seized property and income of German 
nationals a flat-rate charge of 2 per cent to cover the 
expenses incurred by him in collecting, protecting, and 
administering such property and returning the same to 
said nationals 


The bill of complaint contains many conclusions 

of law which are not and can not be conceded bv 

• 

the motion to dismiss, such as the allegation (R. 5) 
that the deduction by the Custodian from the ap¬ 
pellant’s property of an administrative charge of 
2 per cent ($4,706.34) “was wholly unjustified and 
unauthorized bv law/’ and the allegation that said 
deduction, for administrative expenses “is in addi¬ 
tion to and in excess of all * * * taxes and 

necessary expenses.” These allegations are mere 
conclusions of the appellant, unsupported by any 
allegations of fact, and in fact contradicted bv other 
allegations of the bill. Such allegations, which con¬ 
stitute the real basis of the appellant’s suit, are 
fatally defective as they are merelv conclusions 
of law, and the bill of complaint was properly 
dismissed. Moss v. Biddle, 5 Cranch, 351, 357; 
Ritchie v. McMullen, 159 U. S. 235, 241; Aberdeen 
Bank v. Chehalis County, 16*6 U. S. 440, 461; Collins 
v. Johnston, 237 IT. S. 502, 507; Watts v. Nobile, 
203 Kv. 644, 649. 

* 7 

Furthermore, these allegations are contradicted 
by paragraphs 6 and 7 of the bill, which state 
that the suni of $4,706.34 was “deducted and with- 


I 

held by the Alien Property Custodian as so-called 
administrative charge,” and that the same was j^aid 
into a fund out of which the Custodian “from tjime 
to time is withdrawing and expending various sums 
in and about and in connection with the adminis¬ 
tration of his office.” (R. 4.) Since the Custodian 
is using the administrative charge “in and about 

i 

and in connection with the administration of! his 
office,” there would seem to be nothing wrong a pout 
the charge. 

The question then presented is whether or not 
the Alien Property Custodian may deduct a Pat- 
rate administrative charge of 2 per cent from the 
property of German nationals rightfully seized 
under the Trading with the Enemy Act. | 

Section 5 (a) of the Trading with the Enemy Act 
(c. 106, 40 Stat. 415) provided that the President 
“mav make such rules and regulations, not incon- 
sistent with the law, as may be necessary and proper 
to carry out the provisions of this Act; and! the 

i 

President may exercise any power or authority 
conferred by this Act through such officer or offi¬ 
cers as he shall direct.” 

Section 6 of the Trading with the Enemy Act 
(c. 106, 40 Stat. 415) provides: j 

That the President is authorized toj ap¬ 
point * * * an official to be known as 

the Alien Property Custodian, who shall be 
empowered to receive all money and prop¬ 
erty in the United States due or belonging 
to an enemy, or ally of enemy, which m^y be 
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paid, conveyed, transferred, assigned, or de¬ 
livered to said Custodian under the provi¬ 
sions of this Act, and to hold, administer, 
and account for the same under the general 
direction of the President and as provided 
in this Act. * * * The President may 

furthef employ in the District of Columbia 
and elsewhere and fix the compensation of 
such clerks, attorneys, investigators, ac¬ 
countants, and other employees as he may 
find necessary for the due administration of 
the provisions of this Act. 

The power Vested in the President by the above 
Section to employ and fix the compensation of 
clerks, attorneys, etc., for the administration of the 
provisions of the Trading with the Enemy Act was 
delegated by him to the Alien Property Custodian 
by the Executive Order of October 29, 1917 (No. 
2744). 

The President, by the Executive Order of Feb¬ 
ruary 26, 1918 (No. 2813), provided, among other 
things, as follows: 

(a) The Alien Property Custodian may 
appoint and clothe with necessary power and 
authority such agents, bailees, and attorneys 
in fact as he may find to be necessary or 
proper i. to carry out the provisions of the 
“Trading with the Enemy Act,” and the 
Executive orders, rules, and regulations 
heretofore, hereby, or hereafter made, and 
prescribe the duties and fix the compensation 
of such agents, bailees, and attorneys in fact, 
and any depositary designated by the Alien 


Property Custodian may be appointedj as 
such agent, bailee or attorney in fact. And 
the Alien Property Custodian may require 
bonds of such agents, bailees, and attorneys 
in fact and fix the penalty and conditions 
thereof. 

(b) The Alien Property Custodian may 
pay all reasonable and proper expenses 
which may be incurred in or about securing 
possession or control of money or other 
property and in or about collecting divi¬ 
dends, interest, and other income therefrom, 
and in otherwise protecting and administer¬ 
ing the same. So far as may be, all such ex¬ 
penses shall be paid out of, and in any event 
recorded as a charge against, the estate to 
which such money or other property belongs. 

(c) The Alien Property Custodian ihay 
authorize depositaries designated by him 
and agents, bailees, and attorneys in fact Ap¬ 
pointed by him to deduct all expenses au¬ 
thorized or approved by the Alien Property 
Custodian, including the compensation of 
such depositaries, agents, bailees, and attor¬ 
neys in fact, from any moneys collected! by 
them and the payment by them to the A|ien 
Property Custodian or into the Treasury of 
the United States of the net amount remain¬ 
ing in their hands. (Italics ours.) 

The President, by the Executive Order of jriuly 
16,1918 (No. 2914), specifically provided that-4 

The Alien Property Custodian shall have 
the power and authority to do any and all 
things reasonable and proper in or about 
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the custody, management, administration, 
protection, preservation, and control of any 
such property, according to the nature and 
character of the property and the attendant 
circumstances * * *; 

and further specifically authorized the Alien Prop¬ 
erty Custodian— 

* * * to determine and pay all reason¬ 

able and proper expenses incurred in or 
about or with respect of the exercise of any 
of the powers and authority vested in the 
Alien Property Custodian or any depositary 
for him, including expenses that may be in¬ 
curred in or about securing possession, cus¬ 
tody , or control of any such property, and 
including also taxes and other charges here¬ 
tofore or hereafter lawfully assessed upon 
or against such property by any body poli¬ 
tic. (Italics ours.) 

On October 11, 1919, the Comptroller of the 
Treasury, in a decision rendered to the Attorney 
General (26Comp. Dec.265),held that the expenses 
of the Government incurred in suits brought under 
the Trading with the Enemy Act are properly pay¬ 
able from appropriate judiciary appropriations, 
and that the amount so paid should be reported to 
the Alien Property Custodian for charge to the 
enemy estates in compliance with the Executive 
Order of February 26,1918. 

It is thus seen that the President and the Comp¬ 
troller of the Treasury have recognized from the 
beginning the right to deduct from enemy prop- 
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erty seized by the Alien Property Custodian; the 
necessary expenses incurred by the Custodian in 
securing the possession, collection, or control of 
such property or in protecting and administering 
the same. This construction of the statute by\ the 

i 

President, who is charged ivith the duty of en¬ 
forcing it, and also by the Comptroller of the Treas¬ 
ury, should not be overruled unless such construc¬ 
tion is clearly erroneous. United States v. Moore, 
95 U. S. 760; United States v. Johnston, 124 it. S. 
236; Pnnoyer v. McConnaughy, 140 U. SJ 1 ; 
Robertson v. Downing, 127 U. S. 607, 613. j 
The Supreme Court has recognized that ubder 
the amendment to the Trading with the En^my 
Act of November 4, 1918 (c. 201, 40 Stat. 1020) , all 
property seized by the Alien Property Custodian 
should be administered by him, and that by the 
Act of March 28, 1918 (c. 28, 40 Stat. 459), winch 
provides that the Alien Property Custodian shall 
be “ vested with all of the powers of a commonjlaw 
trustee in respect of all property” seized by ]|im, 
he is given the power to “manage the same as 
though he were absolute owner thereof.” Central 
Trust Company v. Garvan, 254 U. S. 554. 

On March 4, 1923, Congress enacted Sectioi 24 
of the Trading with the Enemy Act (c. 285, 42 Stat. 
1516), which provides that— 

The Alien Property Custodian is author¬ 
ized to pay all taxes (including special as¬ 
sessments) heretofore or hereafter lawfully 


assessed by any body politic against any 
money or other property held by him or by 
the Treasurer of the United States under 
this Act, and to pay the necessary expenses 
incurred by him or by any depositary for 
him in securing the possession, collection, or 
control of any such money or other property, 
or in protecting or administering the same . 
Such taxes and expenses shall be paid out of 
the money or other property against which 
such taxes are assessed or in respect of 
which such expenses are incurred, or (if 
such money or other property is insufficient ) 
out of any other money or property held for 
the same person, notwithstanding the fact 
that a claim may have been filed or suit insti¬ 
tuted under this Act. (Italics ours.) 

The Committee on Interstate and Foreign Com¬ 
merce of the House of Representatives which 
drafted the bill which included Section 24, author¬ 
izing the deduction of administrative expenses, in 
its report (p. 6) of the bill to the House of Repre¬ 
sentatives (H. Rept. 1565, 67th Cong., 4th Sess.) y 
in discussing the purpose of this Section, said: 

Section 24: The purpose is obviously to 
permit the Alien Property Custodian to pay 
all lawful taxes and the necessary expenses 
incurred by him in securing the possession 
of or in protecting or administering the 
property. 

It is submitted that Congress, in passing Section 
24, contemplated that the entire cost of administer¬ 
ing the Office of the Alien Property Custodian w r as 
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to be borne by the enemy trust funds administered 
by him. The practice of deducting administrative 
expenses from the several trust funds administered 
by the Custodian had been in force for several years 
and was known to Congress before the passage of 
the Act of March 4, 1923 (Report of the Ajlien 
Property Custodian to the Senate of April 10,l£)22, 
p. VI, Senate Document No. 181, 67th Cong., 2d 
Sess.; Hearings before the Joint Subcommittees of 
the Ways and Means Committee and the Interstate 
and Foreign Commerce Committee, House of Rep¬ 
resentatives, April 5-14, 1926, on H. R. 10820, pp. 
88-93). Therefore the legislative authority given 
the Alien Property Custodian by the Act of Mqrch 
4,1923, “to pay the necessary expenses incurred by 
him or by any depositary for him in securing the 
possession, collection, or control of any such money 
or other property, or in protecting or administcting 
the same,” is a statutory confirmation of the prac¬ 
tice theretofore existing and an express endorse¬ 
ment by Congress of the existing practice of deduct¬ 
ing from each trust a sum sufficient to pay jthe 
expenses of collecting, protecting, and adminis¬ 
tering the same. 

In order that each enemy trust might contribute 
equably to the expenses of administering the sev¬ 
eral trusts a certain fixed percentage has been de¬ 
ducted by the Alien Property Custodian from each 
enemy trust. The administrative charges upon jthe 
allowances made under the Winslow Act of Mairch 
4, 1923, were 1 per cent, except as to income ^aid 
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after November 1, 1927, upon which a charge of 2 
per cent was deducted. All returns under the Set¬ 
tlement of War Claims Act of March 10, 1928, have 
been made less the deduction of 2 per cent for ad¬ 
ministrative expenses. In 1927 the Custodian 
found that it was necessary to raise the adminis¬ 
trative charges from 1 to 2 per cent in order to 
obtain the necessary revenue to operate his office. 
All enemy trusts have contributed to the expenses 
in the same proportion, and the amount deducted 
from the property of the plaintiff was proportion¬ 
ately the same as has been deducted from the prop- 
ertv returned to other enemv claimants. This de- 
duction was made the lowest possible amount 
necessary to cover the costs of administering these 
trusts. All of this was made known to Congress 
(See Appendix, Exhibits D and E—Hearings be¬ 
fore the Subcommittee of the Committee on Ap¬ 
propriations of the House of Representatives, 70th 
Cong., 1st Sess., December 13, 1927, p. 3 et seq .; 
Annual Report of Alien Property Custodian for 
1927, p. 2, House Document No. 302, 70tli Cong., 
1st Sess.), prior to the enactment of the Act of 
May 16, 1928 (c. 580, 45 Stat. 574), which specifi¬ 
cally provides that— 

All expenses of the office of the Alien 
Property Custodian authorized by the act 
entitled “ An act to define, regulate, and pun¬ 
ish trading with the enemy, and for other 
purposes,” approved October 6, 1917, as 
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amended, including compensation of |:he 
Alien Property Custodian at not to exceed 
$10,000 per annum, shall be paid frpm 
interest and collections on trust funds cjmd 
other properties under the control of shell 
Custodian. 

The latter Act was in full force and effect at the 
time of the return of the plaintiff’s property and 
the deduction by the Alien Property Custodian of 
the two per cent, amounting to $4,706.34, as admin¬ 
istrative expenses. 

The plaintiff undoubtedly relies upon the d<bci- 

. 

sion of the Supreme Court of the United Stdtes 
in the case of j Eacker et ah v. Woods et ah, 281 U. S- 
379, rendered on April 28, 1930. In that case the 
Supreme Court held that the flat-rate deduction 
by the Alien Property Custodian of an admin¬ 
istrative charge of 2 per cent from the principal of 
Swiss citizens which had been erroneously seized 
was not authorized. The Supreme Court, howeter, 
was careful to point out in its opinion that the 
charge in that case was a charge upon the principal 
and not a deduction from income for the cosi of 

I 

earning it. The Supreme Court specifically stated 

! 

that the provisions of the statute with respect to 
the deduction of administrative expenses, etc., fifom 
seized property “naturally are interpreted to r(\fer 
to property that the Custodian is entitled to hoid” 
(i. e., enemy property). It is thus seen that the 
question of the right of the Alien Property Custo- 
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dian to deduct a flat-rate administrative charge 
from the seized property of an enemy was not 
involved in that case. ; 

In Henkel $ v. Sutherland, 271 U. S. 298, 302, the 
Supreme Court upheld the right of deducting an 
administrative charge from income which accrued 
upon the property of an American citizen which 
had been erroneously seized. Henkels, an Ameri¬ 
can citizen and resident of the United States, 
claimed certain property which had been mis¬ 
takenly seized by the Custodian, and the corpus of 
the property was returned to him under a decree 
of court. Henkels contended that he was also en¬ 
titled to recover the earnings which had accrued 
from the investment of his property by the Secre¬ 
tary of the Treasury, pursuant to the provisions of 
Section 12 of the Trading with the Enemy Act. 
The court upheld his contention, saying: 

Since the proceeds resulting from the sale 
of Henkels’ property have been commingled 
with the proceeds of other sales and thus 
invested, an account must be taken to ascer¬ 
tain the average rate of interest received 
by the Treasury upon all the proceeds in¬ 
vested and, thereupon, after deducting 
proper charges and expenses and taking into 
consideration the average amount of such 
proceeds which remained uninvested in the 
Treasury, a proportionate allocation made in 
respect of the proceeds belonging to Henkels 
for the period of their investment. (Italics 
ours.) 
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Any contention that the charges and expenses 
referred to in the Henkels decision relate only! to 
expenses of the Treasury Department is not ten¬ 
able, but they apply also to expenses incurred by 
the Alien Property Custodian inasmuch as the allo¬ 
cation of interest is vested by Section 26 (a) of the 
Trading with the Enemy Act (enacted by Section 
15 of the Settlement of War Claims Act, c. 167, 45 
Stat. 273) in the Custodian, and Section 23 of the 
Trading with the Enemy Act, c. 167, 45 Stat. ^75, 
specifically provides that— 

The Alien Property Custodian is directed 
to pay to the person entitled thereto, fijoin 
and after March 4, 1923, the net income (in¬ 
cluding dividends, interest, annuities, ind 
other earnings), accruing and collected 
thereafter, in respect of any money or prop¬ 
erty held in trust for such person by the 
Alien Property Custodian or by the Treas¬ 
urer of the United States for the accounj; of 
the Alien Property Custodian, under shell 
rules and regulations as the President may 
prescribe. i 

i 

In Kuttroff et ah v. Sutherland et ah, 49 F. (2d) 
944 (U. S. District Court for the Southern District 
of New York), the Alien Property Custodian seized 
$440,500 United States Liberty Loan Bonds. The 
Court held that the bonds belonged to the plain¬ 
tiffs, American citizens, at the time of the seizure 
thereof and that the same were wrongfully seized 
by the Custodian, and ordered their return to the 
plaintiffs. Thereafter the Alien Property Cus- 
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todian returned to the plaintiffs the income which 
accrued upon said bonds after the seizure and 
while held by the Custodian, deducting from such 
income a flat-rate administrative charge of 1 per 
cent. District Judge Bondv, by an opinion ren¬ 
dered on April 2, 1931, denied a motion for a sup¬ 
plemental decree against the Alien Property Cus¬ 
todian for the sum of $1,059.81, being the amount 
of such administrative charge, saying: 

Sec. 24 also authorizes the Alien Property 
Custodian to pay the necessary expenses 
incurred by him in securing the possession, 
collection, or control of anv monev or other 
property held by him or by the Treasurer of 
the United States under the Act, or in pro¬ 
tecting or administering the same, out of the 
money or property in respect of which such 
expenses are incurred, notwithstanding that 
a claim may have been filed or suit instituted 
under the Act. For all that appears by affi¬ 
davit, ‘ 4 these deductions were to cover the 
expenses incurred by the Alien Property 
Custodian in connection with the collection 
of said earnings and income and the pay¬ 
ment of the same to the plaintiffs.” Such 
expenses accordingly were deductible even 
though the property was erroneously seized. 
Escher v. Woods, 281 U. S. 379; Henkels v. 
Sutherland, 271 U. S. 298. 

This opinion of Judge Bondy, therefore, 
squarely holds that the Alien Property Custodian 
has the right to deduct a flat-rate charge from in¬ 
come which accrued upon the principal of an Arner- 
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ican citizen which was erroneously seized. The 
plaintiff filed a motion for reargument, which was 
denied. Kuttroff et al v. Sutherland et ah, 5$ F. 
(2d) 862. | 

During the argument before the Supreme Court 
in Eseller v. Woods, supra, the point was made that 
the deduction in that case was not from income as 
contemplated by the Act of May 16,1928. This fact 
was evidently borne in mind by Mr. Justice Holmes 
when he said in the opinion that— 

It will be observed that the charge for the 
expenses of the office is upon interest and 
collections only; that is, a deduction ffom 
income for the cost of earning it, not, ak in 
the present case, a charge upon the corpus 
of the fund. 

It is thus seen that the charge in Eseller v. 
Woods, supra, which the Supreme Court held to be 
improper was not made upon interest and collec¬ 
tions, but was a charge upon the corpus of the f\md. 

i 

That decision, therefore, does not alter the previous 

_ i 

decision in Henkels v. Sutherland, 271 U. S. ?98, 
302, which upheld the right to deduct “ proper 
charges and expenses” from the income returned 
to an American citizen whose property was wrong¬ 
fully seized. ! 

For all that appears by the bill of complaint the 
deduction of $4,706.34 was properly made froiri the 
income alone as the bill states that the Alien Prop¬ 
erty Custodian returned to the appellant <( tlie ag- 
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gregate amount of $235,317.11 including both prin¬ 
cipal and income, less two per centum ( 2 % ) thereof 
amounting to $4,706.34, deducted and withheld by 
the Alien Property Custodian as so-called adminis¬ 
trative charge” 

Congress was untrammeled in its power and free 
to authorize the seizure and even the confiscation 
of enemy-owned property. United States v. 
Chemical Foundation, 272 U. S. 1. However, Con¬ 
gress has not elected to confiscate the property of 
our former enemies, but provided by Section 12 of 
the Trading with the Enemy Act (c. 106, 40 Stat. 
423), for the investment and reinvestment of 
enemv-owned, monevs bv the Secretary of the 

Treasury in United States bonds and certificates 
•/ 

of indebtedness. 

The income which has accrued upon enemy- 
owned money through the investment and reinvest¬ 
ment thereof by the Secretary of the Treasury is 
about 4% per annum, and the average income upon 
all seized property is about 3%% per annum. See 
Hearings before the Subcommittee of the Commit¬ 
tee on Appropriations of the House of Representa¬ 
tives on the Independent Offices Appropriation 
Bill, 1929, 70th Cong., 1st Sess., December 13,1927, 
pp. 3, 8, 11. Pursuant to the statute the income 
which has accrued upon seized money and other 
property has been invested and reinvested, result¬ 
ing in an aggregate annual income in excess of 4% 
per annum. It is thus seen that the income which 


accrued upon the appellant seized property and Re¬ 
turned to her by the Alien Property Custodian was 
greatly in excess of the amount of $4,706^34 
deducted as an administrative charge. 

The appellant contended in the court below tjiat 
the administrative charge in this case was illegal 
because it was made upon a flat-rate basis, gnd 
argued that the Custodian should have maintained 
a cost-accounting system and kept an exact account 


of the costs in administering each parcel of prop¬ 
erty. It is perfectly obvious that such a system! in 
the aggregate would be much more expensive tljian 
a flat-rate charge of 2 per cent upon all enejmy 


property. All of the money seized by the Al^en 
Property Custodian was not invested and rein¬ 
vested by the Secretary of the Treasury. Some of 
it was invested in Liberty Bonds bearing 4% per 
cent interest, while other enemv money was jin- 
vested in Certificates of Indebtedness bearing SVz 
per cent interest. The Supreme Court, in the case 
of Henkels v. Sutherland, 271 U. S. 298, supra, di¬ 
rected that an account be taken to ascertain !the 


average rate of interest received upon all the pro¬ 
ceeds of enemy property invested by the Secretary 

i 

of the Treasury and that such average rate be paid 
to the plaintiff in that case. 

The appellant gladly received from the Govern¬ 
ment the average rate of interest received from the 
investment of all enemy property as her interest 
upon her property, even though her money ipay 
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not have been invested at all, but she is not willing 
to treat the Government that fairlv. It seems un- 

4 / 

reasonable that the appellant should object to a 
charge of 2% for ten years’ administration of her 
property while the Government has paid her about 
4% interest compounded semiannually since March 
4, 1923, a period of over five years. It would be 
grossly inequitable for the appellant to receive the 
large amount of income which has accrued from the 
investment of her principal without contributing 
to the cost of the administration and investment of 
the same. To allow her to recover would be con¬ 


trary to the familiar principle of equity expressed 
in the maxim that ‘‘He who seeks equity must do 
equity.” 

The Court should take judicial notice of the fact 
that Congress was advised and informed of the 
practice of the Alien Property Custodian of de¬ 
ducting administrative expenses from the several 
trust funds administered bv him before the enact- 
ment of the Act of March 4, 1923, c. 285, 42 Stat. 
1516 (Report of the Alien Property Custodian to 
the Senate of April 10, 1922, p. IV, Senate Docu¬ 
ment No. 181, 67th Cong., 2d Sess.), and that the 
Custodian had advised Congress prior to the enact¬ 
ment of the Act of May 16,1928, c. 580, 45 Stat. 574, 
that he had adopted the method of deducting a flat- 
rate administrative charge of 2 per cent from all 
property returned under the Trading with the 
Enemy Act, as amended, and that such charge was 
necessary (Hearings before the Subcommittee of 
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the Committee on Appropriations of the Housfe of 
Representatives, 70th Cong., 1st Sess., Decembet 13, 
1927, p. 3, et seq.; Annual Report of Alien Prop¬ 
erty Custodian for 1927, p. 2, House Document No. 
302, 70th Cong., 1st Sess.). Greenleaf on Ev.\ (16 
Ed.), vol. 1, Sec. 479, p. 628; Jones v. United States, 
137 U. S. 202, 216; Heath v. Wallace, 138 U. S. |573, 
584; United States v. Breiver-Elliott Oil <& GasCo., 
249 Fed. 609, 619, affirmed by the United States 
Circuit Court of Appeals for the 8th Circuit in 
Brewer-Elliott Oil & Gas Co. v. United States, j 270 
Fed. 100, and by the Supreme Court of the United 
States in 260 U. S. 77. 

Furthermore, Congress in enacting the Act of 
May 16, 1928, which specifically directed that all 
of the expenses of the Alien Property Custodian 
should be paid from interest and collection^ on 

i 

trust funds and other properties under the control 
of the Custodian is, as stated by the Supreme Court 
in National Lead Co. v. United States, 252 U. S. 
140, presumed to have legislated with knowledge of 
the established practice of the Alien Property 
Custodian of deducting a flat-rate administrative 
charge of 2 per cent, and said Act is unquestionably 
a legislative confirmation and approval of ^uch 
deduction. j 

A somewhat similar situation arose in Breicster 
v. Gage, 280 U. S. 327, where the revenue laws ipro- 

r 

viding for taxes on various kinds of income fiiled 
to provide specifically how taxes should be calcu¬ 
lated in cases where property was obtained by be- 
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quest, devise, or descent, and later sold, but the 
Treasury Department was vested with general 
powers respecting the issuance of regulations con¬ 
cerning the payment of virtually all kinds of taxes. 
Brewster received certain stock pursuant to a 
decree of distribution of his father’s estate. Some 
years later he sold the stock. He computed his tax 
by comparing the selling price with the price of 
the stock at the date of the decree of distribution. 
The Treasury regulations required that the tax be 
calculated by comparing the selling price with the 
value of the stock at the time of Brewster’s father’s 
death, at which time the stock was more valuable 
than at the date of the decree of distribution, and 
collected the tax on that basis. Brewster sued the 
collector for the difference between the two calcu¬ 
lations. The Supreme Court upheld the collection 
of the tax under the Treasury regulations, saying 
(p. 336): 

These regulations were prepared by the 
department charged with the duty of en¬ 
forcing the Acts. The rule so established 
is reasonable and does no violence to the 
letter or spirit of the provisions construed. 
A reversal of that construction would be 
likely to produce inconvenience and result 
in inequality. It is the settled rule that the 
practical interpretation of an ambiguous or 
doubtful statute that has been acted upon 
by officials charged with its administration 
will not be disturbed except for weighty 
reasons. 


And again, on p. 337, the Supreme Court said *• 

The substantial reenactment in later j^cts 
of the provision therefore construed by [the 
department is persuasive evidence of legisla¬ 
tive approval of the regulation. National 
Lead Co. v. United States, 252 U. S. 140, j.46. 
United States v. Cerecedo Hermanos y Cam¬ 
pania, 209 U. S. 337, 339. United State Is* v. 
G. Falk d Brother, 204 U. S. 143, 152. The 
subsequent legislation confirmed and carried 
forward the policy evidenced by the earlier 
enactments as interpreted in the regulatibns 
promulgated under them. 

In Maryland Casualty Co. v. United States, 251 
U. S. 342, the Supreme Court, at p. 349, said: 

It is settled by many recent decisions! of 
this court that a regulation by a department 
of government, addressed to and reasondblv 
adapted to the enforcement of an act of Con¬ 
gress, the administration of which is Con¬ 
fided to such department, has the force ^nd 
effect of law if it be not in conflict \tith 
express statutory provision. 

In United States v. BirdsaU, 233 U. S. 223, 231, 
the Supreme Court held that it was not necessary 
that such a regulation having the force of law bC in 
writing, saying: 

Nor was it necessary that the requirement 
should be prescribed by a written rule or 
regulation. It might also be found in an 
established usage which constituted the com¬ 
mon law of the department and fixed ithe 
duties of those engaged in its activities, j 


Iii National Lead Co. v. United States, 252 U. S. 
140, tlie Secretary of the Treasury invoked certain 
practices respecting the calculation of refunds or 
so-called “drawbacks” of duties on linseed, col¬ 
lected under an Act of Congress, where the linseed 
had been made into linseed oil and oil cake. The 
Supreme Court upheld the Treasury practice, say¬ 
ing (p. 146): 

The reenacting of the drawback provi¬ 
sions four times, without substantial change, 
wdiile this method of determining what 
should be paid under it w T as being constantly 
employed, amounts to an implied legislative 
recognition and approval of the executive 
construction of the statute, United States v. 
Phil brick, supra; United States v. G. Falk 
& Brother, 204 U. S. 143,152; United States 
v. Ccredo Hernia nos y Compania, 209 U. S. 
337; for Congress is presumed to have legis¬ 
lated with knowledge of such an established 
usage of an executive department of the 
Government. United States v. Bailey, 9 
Pet. 238, 256. 

The appellant contends that, “irrespective of 
what may be the ultimate right of recovery,” the 
decisions in Escher v. Woods, supra, and U. S . ex 
rel. Goldschmidt v. Sutherland, 60 App. D. C. 279, 
51 F. (2d) 607, require the appellees to file an 
answer (appellant’s brief, p. 6). The case of 
Escher v. Woods, as hereinbefore shown, has no 
bearing upon this point. An answer was filed in 
that case, but the Court held the administrative 
deduction from the principal unauthorized because 
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the property belonged to neutrals and was wrong¬ 
fully seized. 

The case of U. S. ex rcl. Goldschmidt v. Suther¬ 
land, supra, does not preclude the disposition of 
the instant case upon a motion to dismiss. There 
the relator, a German enemy national, filed a peti¬ 
tion in the Supreme Court of the District of Coliim- 
bia for a writ of mandamus to compel the 
Custodian to return to the relator the 2 per cent 
deducted from his property for administrative 
expenses. The Court held that a mandamus Was 
not the proper remedy and dismissed the petition. 
This Court affirmed the judgment of dismissal, 
holding that the relator could not proceed for the 
recovery of said 2 per cent by mandamus, but \^as 
limited by Section 9 (a) of the Trading with the 
Enemy Act, as amended (c. 285, 42 Stat. 1511), to 
a suit in equity. In the course of the opinion this 
Court said that whether the expenses of adminis¬ 
tration “amounts to 2 per cent, or more or less), is 
an issue of fact to be determined, an issue which 
cannot be determined in this case.” This state¬ 
ment in the opinion apparently was unnecessary to 
the decision, as the Court had already determined 
in its opinion that the relator was restricted fi J om 
proceeding for the recovery of said 2 per cent “in 
any other manner or form of action than that |ex- 

l 

pressly provided by section 9 (a)” of the Tradfng 
with the Enemy Act, as amended, which provides 
for a suit in equity for the property claimed. 
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The fact that the Custodian had officially advised 
Congress prior to the enactment of the Act of May 
16,1928, that he was deducting a 2 per cent admin¬ 
istrative charge upon receipts and disbursements, 
which was the lowest possible charge in order to 
pay for the costs of his office, and that said deduc¬ 
tion, therefore, was necessary—all of which this 
Court must take judicial notice—and that Congress 
by said Act had ratified and confirmed said 2 per 
cent deduction, was not brought to the attention of 
the Court in the Goldschmidt case . Neither was 
the question of the Peace Treaties barring the suit 
raised in that case. These questions have now been 
raised, and it is submitted that they effectually bar 
the present suit and, upon the motion to dismiss, 
the Court below was right in dismissing the bill of 
complaint. Consequently, the decision in the Gold¬ 
schmidt case has no application to the instant case. 

The contention that a German enemy national, 
whose property was rightfully seized and who has 
received income thereon since March 4,1923, at the 
rate of about 4 per cent per annum, may recover 
the administrative charge merely because the same 
was a flat-rate charge is untenable. Congress un¬ 
questionably intended that enemy property should 
pay its own expenses of administration, and, as 
hereinbefore shown, it knew that the Custodian 
was deducting a flat-rate charge of 2 per cent and 
that the same was necessary before the enactment 
of the Settlement of War Claims Act of March 10, 
1928, and the Act of May 16, 1928. The will of 
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Congress, therefore, should not be defeated through 
any narrow interpretation of the statute. It is ijn- 
coneeivable that our Government would return £o 
our former enemies their seized property, together 
with compound interest for over 5 years, and reach 
into the pockets of the American taxpayers for the 
expenses incurred in administering such property 
and producing such interest. The flat-rate dedpc- 
tion of 2 per cent for administrative expenses is a 
practical, fair, and reasonable method of deducting 
the necessary expenses of the Office of the Custo¬ 
dian, and it does no violence either to the letter or 
the spirit of the statute. 

To upset this practice, which has been in vogue 
for many years, would result in infinite mischief, 
leading to great confusion and extensive litigation, 
and would in the end probably result in placing 
upon the shoulders of the overburdened American 
taxpayer the expenses of administering the prop¬ 
erty of our enemies for over ten years. The only 
sensible, practical, and constructive way to dispdse 
of the whole matter is to uphold the small flat-rgte 
charges deducted by the Custodian. In this coh- 
nection the Court’s attention is earnestly invited 
to the decision of the Supreme Court in United 
States v. Bank of North Carolina, 6 Pet. 29, o9, 
where the Court said: 

It is not unimportant, to state, that the 
construction, which we have given to tjae 
terms of the act, is that which is understood 
to have been practically acted upon by the 


government, as well as by individuals, ever 
since its enactment. Many estates, as well 
of deceased persons, as of persons insolvent, 
who have made general assignments, have 
been settled upon the footing of its correct¬ 
ness. A practice so long and so general 
would, of itself, furnish strong grounds for 
a liberal construction; and could not now be 
disturbed, without introducing a train of 
serious mischiefs. We think, the practice 
was founded in the true exposition of the 
terms and intent of the act; but if it were 
susceptible of some doubt, so long an acqui¬ 
escence in it, would justify us in yielding to 
it as a safe and reasonable exposition. 

The appellees submit that the Alien Property 
Custodian is authorized hv law to deduct a flat-rate 
administrative charge of two per cent from all 
enemy property seized by him during the war, and 
that upon the motion to dismiss it was the duty of 
the court below to dismiss the appellant’s bill of 
complaint. 

Ill 

The appellant was precluded and barred from prosecuting 
and maintaining this suit by the Treaty of Berlin con¬ 
cluded by and between the United States and Germany 
on August 25, 1921 

Under the treaty of peace between the United 
States and Germany (42 Stat. 1939), concluded on 
August 25, 1921, and proclaimed by the President 
of the United States on November 14, 1921, which 
took advantage of certain provisions of the Peace 
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Treaty of Versailles, it is clear that the appellaht 
was precluded and estopped from questioning the 
validity of the action of the Alien Property Custo¬ 
dian in deducting a flat-rate administrative charge 
from the seized property and income of the appel¬ 
lant and other German nationals, and was barred 
from prosecuting and maintaining a claim or suit 
for the recovery of such administrative deductions. 

i 

The court below, therefore, had no jurisdiction to 
hear and determine the appellant ’s suit. 

The court should take judicial notice of the 
Treaty of Berlin and the provisions of the Ver¬ 
sailles Treaty of which it takes advantage. Munich 
Reinsurance Co. v. First Reinsurance Co., 6 F. ( 

742, 747-748. 

The Joint Resolution of Congress approved July 
2, 1921 (c. 40, 42 Stat. 105), declaring the state pf 
war between the United States and Germanv to be 
at an end, provides in part as follows: j 

That in making this declaration, and asj a 
part of it, there are expressly reserved to tjhe 
United States of America and its Nationals 
any and all rights, privileges, indemnities, 
reparations, or advantages, together with 
the right to enforce the same, to which it pr 
they have become entitled under the terijns 
of the armistice signed November 11, 1918, 
or any extension or modification thereof; 
or which were acquired by or are in the pos¬ 
session of the United States of America by 
reason of its participation in the war or (to 
which its Nationals have therebv become 


i 




58 


rightfully entitled: or which, under the 
treaty of Versailles, have been stipulated 
for its or their benefit: or to which it is enti¬ 
tled as one of the principal allied and asso¬ 
ciated powers; or to which it is entitled by 
virtue of any Act or Acts of Congress; or 
otherwise. 

Article I of the Treaty of Berlin (42 Stat. 1939. 
1942) provides as follows: 

Germanv undertakes to accord to the 

•/ 

United States, and the United States shall 
have and enjoy, all the rights, privileges, in¬ 
demnities, reparations or advantages speci¬ 
fied in the aforesaid Joint Resolution of 
the Congress of the United States of Julv 
2, 1921, including all the rights and ad¬ 
vantages stipulated for the benefit of the 
United States in the Treaty of Versailles 
which the United States shall fully enjoy 
notwithstanding the fact that such Treaty 

has not been ratified bv the United States. 

•/ 

Article II of the same treaty, as far as relevant, 
contains the following provision (42 Stat. 1939. 
1942) : 

With a view to defining more particularly 
the obligations of Germany under the fore¬ 
going Article with respect to certain provi¬ 
sions in the Treaty of Versailles, it is under¬ 
stood and agreed between the High Con¬ 
tracting Parties: 

(1) That the rights and advantages stip¬ 
ulated in that Treaty for the benefit of the 
United States, which it is intended the 
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United States shall have and enjoy, are thcjse 
defined in Section 1, of Part IV, and Paifts 
V, VI, VIII, IX, X, XI, XII, XIV, and 
XV. | 

Paragraph (d) of Article 297, Section IV, Phrt 
X, of the Treaty of Versailles, concluded by and 
between the Allied and Associated Powers, on tjie 
one hand, and Germany, on the other, on June ^8, 
1919, provides as follows: 

As between the Allied and Associated 

Powers or their nationals on the one hahd 

and Germanv or her nationals on the other 

%/ 

hand, all the exceptional war measures, br 
measures of transfer, or acts done or to be 
done in execution of such measures as de¬ 
fined in paragraphs 1 and 3 of the Annpx 
hereto shall be considered as final and bidd¬ 
ing upon all persons except as regards the 
reservations laid down in the present 
Treaty. 

Paragraphs 1, 2, and 3 of the Annex to Article 
297, Section IV, Part X, of the Treaty of Ver¬ 
sailles, provide as follows: 

1 | 

In accordance with the provisions of Arti¬ 
cle 297, paragraph (d), the validity of vest¬ 
ing orders and of orders for the winding ipp 
of businesses or companies, and of any othbr 
orders, directions, decisions, or instructions 
of any court or any department of tde 
Government of any of the High Contracting 
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Parties made or given, or purporting to be 
made or given, in pursuance of war legis¬ 
lation with regard to enemy property, 
rights and interest is confirmed. The 
interests of all persons shall he regarded as 
having been effectively dealt with by any 
order, direction, decision or instruction deal¬ 
ing with property in which they may be 
interested, whether or not such interests are 
specifically mentioned in the order, direc¬ 
tion, decision, or instruction. No question 
shall be raised as to the regularity of a trans¬ 
fer of any property, rights or interests dealt 
with in pursuance of any such order, direc¬ 
tion, decision or instruction. Every action 
taken'with regard to any property, business, 
or company, whether as regards its investi¬ 
gation, sequestration, compulsory adminis¬ 
tration, use, requisition, supervision, or 
winding up, the sale or management of prop¬ 
erty, rights or interests, the collection or 
discharge of debts, the payment of costs, 
charges or expenses, or any other matter 
whatsoever, in pursuance of orders, direc¬ 
tions,' decisions, or instructions of any court 
or of any department of the Government of 
any of the High Contracting Parties, made 
or given, or purporting to be made or given, 
in pursuance of war legislation with regard 
to enemy property, rights or interests, is 
confirmed. Provided that the provisions of 
this paragraph shall not be held to prejudice 
the titles to property heretofore acquired in 
good faith and for value and in accordance 
with the laws of the countrv in which the 
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property is situated by nationals of the 
Allied and Associated Powers. 

The provisions of this paragraph do 
apply to such of the above-mentioned meas¬ 
ures as have been taken by the German 
authorities in invaded or occupied territory, 
nor to such of the above-mentioned meas- 
ures as have been taken by Germany or the 
German authorities since November 111, 
1918, all of which shall be void. 


No claim or action shall be made or 
brought against any Allied or Associated 
Power or against any person acting on be¬ 
half of or under the direction of any legal 

Y 

authority or Department of the Government 
of such a Power by Germany or by any Ger¬ 
man national wherever resident in respect 
of any act or omission with regard to his 
property, rights or interests during the war 
or in preparation for the war. SimilaHy 
no claim or action shall be made or brought 
against any person in respect of any act or 
omission under or in accordance with the 
exceptional tear measures, laws or regula¬ 
tions of any Allied or Associated Power . 


In Article 297 and this Annex the expres¬ 
sion “exceptional war measures” includes 
measures of all kinds, legislative, adminis¬ 
trative, judicial or others, that have been 
taken or will be taken hereafter with regard 
to enemy property, and which have had d>r 
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will have the effect of removing from the 
proprietors the power of disposition over 
their property, though without affecting 
the ownership, such as measures of supervi¬ 
sion, of compulsory administration, and of 
sequestration; or measures which have had 
or will have as an object the seizure of, 
the use of, or the interference with enemy 
assets, for whatsoever motive, under whatso¬ 
ever form or in whatsoever place. Acts in 
the execution of these measures include all 
detentions, instructions, orders or decrees 
of Government depart mods or courts apply¬ 
ing these measures to enemy property, as 
well as acts performed by any person con¬ 
nected with the administration or the super¬ 
vision of enemy property, such as the pay¬ 
ment of debts, the collecting of credits, the 
payment of any costs, charges or expenses, 
or the collecting of fees. 

Measures of transfer are those which have 
affected or will affect the ownership of 
enemy property by transferring it in whole 
or in part to a person other than the enemy 
owner, and without his consent, such as 
measures directing the sale, liquidation, or 
devolution of ownership in enemy property, 
or the cancelling of titles or securities. 
(Italics ours.) 

In Guinness v. Hicks, 299 Fed. 538, the United 
States Circuit Court of Appeals for the 2nd Circuit 
said (p. 543): 

By a reservation, Congress on October 18, 
1921 (42 Stat. 1945), as a part of the resolu- 


tion of ratification of the German treaty, 
provided that: 

“The rights and advantages which the 
United States is entitled to have and enjoy 
under this treatv embraced the rights and 
advantages of nationals of the Uni|ed 
States specified in the joint resolution or in 
the provisions of the Treaty of Versailles to 

which this treatv refers.” 

%/ 

Thus all the rights and advantages stipu¬ 
lated in the Versailles Treaty in part X are 
reserved to the United States and, under the 
resolution of ratification, to its nationals) 


The bill of complaint admits that the appellant 

is a German citizen and an enemv of the United 

*> 

States under the Trading with the Enemv Act. 
That Act is war legislation within the meaning iof 
the Treaty of Versailles. In Stoehr v. Wallape, 
255 U. S. 239, 241-242, the Supreme Court said :| 


The Trading with the Enemy Act, whether 
taken as originally enacted, October 6, 19}7, 
c. 106, 40 Stat. 411, or as since amended, 
* * * is strictly a war measure and finds 

its sanction in the constitutional provision, 
Art. I, Sec. 8, cl. 11, empowering Congress 
“to declare war, grant letters of marque ahd 
reprisal, and make rules concerning cap¬ 
tures on land and water.” 


As hereinbefore shown, the administrative 
charges deducted from the seized property and in¬ 
come thereon of the appellant and other German 
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nationals were made by the Alien Property Custo¬ 
dian in pursuance of appropriate Executive Or¬ 
ders of the President, which orders were (to use 
the language of the Treaty of Versailles) “made 
or given, or purporting to be made or given, in pur¬ 
suance of war legislation with regard to enemy 
property,” viz, the Trading with the Enemy Act. 
By paragraph 1 of the Annex the action of the Cus¬ 
todian in deducting the flat-rate administrative 
charges from the property and income of the ap¬ 
pellant and other German nationals is confirmed, 
and by paragraph 2 of the Annex said nationals 
are effect-uallv barred from making any claim or 

I 

bringing any action for the recovery of such ad¬ 
ministrative deductions. 

The appellant not only sought to maintain this 
suit against the Custodian and Treasurer in their 
official capacities but also attempted to sue them 
individuallv. This also is strictly prohibited not 
only by paragraph 2 of said Annex to the Treaty 
of Versailles, but also by Section 7 (e) of the Trad¬ 
ing with the Enemy Act (c. 106. 40 Stat. 418), which 
provides that— 

No person shall be held liable in any court 
for or in respect to anything done or omit¬ 
ted in pursuance of any order, rule, or 
regulation made by the President under the 
authority of this act. 

Various provisions of the Versailles Treaty 
(which are taken advantage of by the Treaty of 
Berlin), denying German citizens the right to 
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maintain claims or actions, have been considered by 
the Federal Courts from time to time since the 
ratification of said Treaty of Berlin, and in each 
instance the Court has held that the treaty effectu¬ 
ally barred the suit. 

In Junkers v. Chemical Foundation, 287 Jed. 

__ 1 
597, the plaintiff, a German enemy national, fil^d a 

suit in the United States District Court for |the 
Southern District of New York and alleged in his 
bill of complaint that he was the owner of a patent 
at the time of the outbreak of the war; that the 
Alien Property Custodian seized said patent hnd 
that without consideration thereafter transferred 
the patent to the United States Government for |tlie 
use of the Navy Department, which transfer “yas 
and is a license to the use of the same”; that on 
February 19, 1921, the United States as repre¬ 
sented by the Navy Department “did, without (re¬ 
ceiving compensation therefor, * * * trans¬ 

fer” the said patent to the Chemical Foundation, 
and prayed for an injunction against the Chemical 
Foundation from infringing the patent, and for an 
accounting of the profits. The Chemical Founda¬ 
tion filed a motion to dismiss the bill of complaint 
on two grounds, namely: (1) That the bill did hot 
state a cause of action, and (2) That the plaintiff 
had no legal capacity to sue. The court sustained 
the motion to dismiss holding that Article 297 of 
the Treaty of Versailles barred the suit. 

In Lange v. Wing rave, 295 Fed. 565, a suit Was 
brought in the United States District Court for the 
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Eastern District of Louisiana by a German enemy 
national against the Alien Property Custodian and 
the assignee of certain property formerly belong¬ 
ing to the plaintiff which had been seized by the 
Custodian and sold to one Wingrave. The bill 
alleged that the sale was fraudulent and void and 
asked the court to set it aside and return the prop¬ 
erty to the plaintiff. The court sustained a motion 
to dismiss, holding that the suit was barred by 

Article 297 of the Treaty of Versailles. 

•• 

In Klein v. Palmer et al., 18 F. (2d) 932 r 
Heins and Klein, respectively, both German sub¬ 
jects residing in the United States during the war, 
the former not an enemy and the latter proclaimed 
an enemy by Presidential proclamation, instituted 
suits in the State Court of New York to set aside 
the sale by the Alien Property Custodian to the 
defendant Kern of the stock of the Bosch Magneto 
Company, claimed to belong to the plaintiffs and 

erremeouslv Seized bv the Custodian. The suits were 
» %/ 

transferred to the Federal Court of the Southern 
District of New York. Motions to dismiss were 
filed bv the defendants, which were granted bv the 
Court. An appeal was taken by the plaintiffs to 
the United States Circuit Court of Appeals for the 
Second Circuit, which affirmed the decrees below, 
holding that the suits were prohibited by the Peace 
Treaties. 

In Munich Reinsurance Co. v. First Reinsurance 
Co. of Hartford, Connecticut, 300 Fed. 345, the 


plaintiff, a German corporation, brought siiit 
against the First Reinsurance Co. of Hartford, 
Connecticut, in the U. S. District Court for the Dis¬ 
trict of Connecticut to recover $50,000 alleged to 
have been erroneously paid to the Hartford Cdm- 
pany out of the proceeds of the plaintiff’s seized 
property under a claim presented to the Allen 
Property Custodian by the Hartford Company for 
obligations due it by the plaintiff. The District 
Court dismissed the bill of complaint, and its deci¬ 
sion was affirmed by the United States Circjiit 
Court of Appeals for the 2nd Circuit (Munich Re¬ 
insurance Co. v. First Reinsurance Co., 6 F. (2d) 
742), which said (p. 748): 

It is thus seen that the Treaty between the 
United States and Germany specifically ac¬ 
corded to the United States all the rights 
and advantages stipulated for the benefit of 
the United States in the Treaty of Versailles. 
And an examination of the latter treaty 
shows it provided that “Germany under¬ 
takes to compensate her nationals in respect 
of the sale or retention of their property, 
rights, or interests in the Allied or Asso¬ 
ciated States/’ Article 297, (2), (i). It 
shows, further, that there was reserved | to 
the United States, being one of the Allied 
Powers, “the right to retain and liquidate 
all property, rights, and interests belonging 
* * * to German nationals or companies 

controlled by them.” It also declared tl|at 
“all exceptional war measures, or measures 
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of transfer, or acts done or to be done in exe¬ 
cution of such measures, * * * shall be 

considered as filial and binding upon all per¬ 
sons/’ It declared, too, that all orders or 
decisions of anv denartnient of the govern- 
ment, made or given, or purporting to be 
made or given, in pursuance of war legisla¬ 
tion witli regard to enemy property rights or 
interests, is confirmed and that every action 
taken with regard to any such property is 
confirmed. It added: “No question shall 


be raised as 


to the regularitv of a transfer of 

o % 


any property, rights or interests dealt with 


in pursuance of any such order, direction, 
decision or instruction.” It defined meas¬ 


ures of transfer as “those which 


have 


affected or will affect the ownership of 
enemy property by transferring it in whole 
or in part to a person other than the enemy 
owner, and without his consent, such as 
measures directing the sale, liquidation, or 
devolution of ownership in enemy property, 
or the canceling of titles or securities.” 
And it expressly declared in article 297, 
paragraph (b), that “the property, rights, 
and interests of German nationals will con¬ 


tinue to be subject to exceptional war meas¬ 
ures that have been or will be taken with 


regard to them.” 

The Constitution, in article 6, declares 
that all treaties made, or which shall be 
made, under the authoritv of the United 
States, shall be the supreme law of the land, 
and all judges are bound thereby. 


The complainant, a German national], is 
in the courts of the United States seeking to 
assert that a transfer, made by the Alien 
Property Custodian to this respondent pur¬ 
suant to an act of Congress concerning the 
property rights of an alien enemy, ^ T ere 
ineffective as against it, and that it lean 
reclaim the property. But under the treaty 
it has no such right. Germany has assuijned 
the obligation of compensating her Own 
nationals “or companies controlled by them 
in respect of the sale or retention of tjieir 
property, rights or interests’ 7 in this coun¬ 
try at the close of the war. It has acknowl¬ 
edged the right of the United States to 
retain and liquidate all property, rights, pnd 
interests within this country at the date 
of the treaty and belonging “to Geripan 
nationals or companies controlled by them.” 
It has agreed that “as between the Allied 
and Associated Powers or their nationals 
on the one hand and Germany or her na¬ 
tionals on the other hand, all the exceptional 
war measures, or measures of transfer!, or 
acts done or to be done in execution of such 
measures, * * * shall be considered as 


* >> 


final and binding upon all persons * * 

At the time the Alien Property Custodian 
seized the stock of the complainant, such 
complainant was an alien enemy, and its 
property within the United States was Sub¬ 
ject to seizure and to such disposition as 
Congress directed. During the continuance 
of the war, the complainant, being an entoiy 
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alien, 


could not have been heard to com¬ 


plain. After the war was ended by the 
treaty of peace, whatever right the com¬ 
plainant possessed in the property seized 


and disposed of was subject to the provisions 
of the treaty. Those provisions clearly con¬ 
template that no question shall be raised by 
a German national in the courts of the 


United States as to the regularity or 
validity of the proceedings taken by the 
Alien Property Custodian in the sale and 
transfer of any property rights or interest 

owned bv a German national and dealt with 

•/ 

as enemy property under the war legislation 
of Congress. The treaty, in our opinion, 
bars the assertion in our courts of any such 
claim as that put forward by the complain¬ 
ant herein. 


An appeal was taken from the decision of the 
Circuit Court of Appeals in said case to the Su¬ 
preme Court of the United States, which on March 
7, 1927, dismissed the appeal without opinion, 273 
U. S. 666. 

In United States v. Chemical Foundation, 294 
Fed. 300, 319, the United States District Court for 
the District of Delaware said: 


By the Treaty of Berlin, Germany gave to 
the Utnited States and the United States 
accepted the benefits of the Treaty of Ver¬ 
sailles. By the latter treaty it was provided 
that as between the Allies and* Associated 
Powers, or their nationals, on the one hand, 
and Germany, or her nationals, on the other 


hand, all the exceptional war measures, j or 
measures of transfer, or acts done or tojbe 
done in execution of such measures, in para¬ 
graphs 1 and 3 of the Annex, should, with 
certain reservations not here pertinent, be 
considered as final and binding upon all per¬ 
sons. Treaty of Versailles, part X, art. 297 
(d). By paragraph 1 of the Annex to tliat 
article of the treaty the validity of all 
orders, directions, decisions or instructions 
made or given or purporting to be made or 
given with regard to enemy property, rights 
and interests was confirmed, and it Vas 
there provided that no question should j be 
raised as to the regularity of a transfer! of 
any property, rights, or interests dealt with 
in pursuance of any such order, direction, 
decision, or instruction. 


The above opinion was affirmed by the United 
States Circuit Court of Appeals for the 3rd Cir¬ 
cuit (United States v. Chemical Foundation, 5 F. 
(2d) 191), and by the Supreme Court of {lie 

United States in United States v. Chemical Fo\m- 

\ 

dation, 272 U. S. 1, which said (p. 11): 

i 

Moreover, the Treaty of Berlin prevents the 
enforcement of anv claim bv Germany oriits 
nationals against the United States or !its 


nationals on account of the seizures a 
sales in question. 


nd 


The Court’s attention is respectfully called to the 
fact that the same paragraph of the Treaty of Ver¬ 
sailles which confirms the sales and transfers of 
enemy property by the Custodian likewise confirms 



the management and administration of such prop¬ 
erty by the Custodian and “the payment of costs, 
charges or expenses ” (Annex 1, Art. 297.) 

All this leads to the ineluctable conclusion (1) 
that the appellant’s suit is effectually barred by 
the Treaties, and (2) that upon the motion to dis¬ 
miss it was the duty of the Court below to dismiss 
the suit. 

CONCLUSION 

It is respectfully submitted that the court below 
was without jurisdiction to entertain this suit, and 
its decree dismissing the bill of complaint should 
be affirmed. 

Leo A. Rover, 

United States Attorney, 

Roy St. Lewis, 

Assistant Attorney General, 
Thomas E. Rhodes, 

Special Assistant to the Attorney General, 

Philip H. Marcum, 

Special Attorney in Alien Property Matters, 

Attorneys for the Appellees . 
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Exhibit A 

EXCERPT FROM REPORT OF THE ALIEN PROPERTY CUSTO¬ 
DIAN TO THE SENATE OF APRIL 10, 1922, P. VI, SENATE 
DOCUMENT NO. 1ST, 07TH CONG., 2D SESS. 

Expenses and fees are deducted from the tn|st 
funds under the operation of the Executive or4er 
of the President describing the rules and regula¬ 
tions respecting the scope of the powers and au¬ 
thority and performance of the duties of the Allen 
Property Custodian under the trading with the 
enemy act, dated February 26, 1918, and known as 
subdivision (b), article 3, powers of administra¬ 
tion, reading as follows: 

The Alien Property Custodian may pay 
all reasonable and proper expenses which 
may be incurred in or about securing posses¬ 
sion or control of money or other property, 
and in or about collecting dividends, interest, 
and other income therefrom, and in other¬ 
wise protecting and administering the saipe. 
So far as may be, all such expenses shall be 
paid out of, and in any event recorded a$ a 
charge against, the estate to which siieh 
money or other property belongs. ' 

Also under the decision of the Comptroller of tjhe 
Treasury (26 Comp. Dec. 265) it was held that kill 
expenses incurred in connection with the adminis¬ 
tration of enemy trusts were properly chargeable 
against the same. 
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Exhibit B 


October 20, 1927. 

OFFICE ORDER #4. FOR THE INFORMATION OF CIVIL 

SERVICE EMPLOYEES 

Effective November 1, 1927, this office will be 
operated on*a self-sustaining basis, and all em¬ 
ployees will be paid from funds collected from trust 
funds as administrative expense. Special arrange¬ 
ments have been made with the Civil Service Com¬ 
mission and the Pension Office whereby the em¬ 
ployees paid from the civil-service roll will not 
have their status affected and the retirement fund 
will continue to be deducted monthlv bv the dis- 
bursing officer, who will make the proper remit¬ 
tance to the Pension Office in the same manner as 
has been done in the past. 

C. D. Bray, Chief Clerk. 

Approved: 

Howard Sutherland, 
i Alien Property Custodian. 


Exhibit C 


October 20,1927. 

OFFICE ORDER #5. FOR THE INFORMATION OF THE DIVI¬ 
SION OF AUDITS, ACCOUNTING. AND CLAIMS 

Effective November 1, 1927, this office will be 
operated on a self-sustaining basis, and the charges 
for administrative expenses will be as follows: 


Revenues 

For income_ 2% 

Returns 

Claims Paid, Section 9_2% 

Income Payments, Section 23_2% 





On claims paid by the Department of Justice 
and payments of Henkel’s interest the charges tvill 
remain as heretofore. 

The above procedure will eliminate all other 
charges which have been made under the old system. 

C. D. Bray, Chief ClerH. 

Approved: 

Howlard Sutherland, 

Alien Property Custodian. 


Exhibit D 

excerpts from hearings before ti-ie subcommittee 
OF THE COMMITTEE OX APPROPRIATIONS OF THE HOUSE 
OF REPRESENTATIVES OX THE INDEPENDENT OFFICES 
APPROPRI AT I OX BILL. 192!). TOTH CONG.. 1ST SESS.. DECEM- 
BER 18. 1927. PP. 8. 7-S, 10-11. 18-14. CONTAINING THE TESTI- 
MOXV OF HOWARD SUTIIERLAXI>. ALIEN PROPERTY (jUS- 
TODIAX, STATIXO THE NECESSITY FOR THE DEDUCTION 

i 

OF THE 2 PER CENT ADMINISTRATIVE CHARGE 

I 

Statement of Hon. Howard Sutherland, Alien Property 

Custodian 


Mr. W ooi). We will take up the item for Al^en 
Property Custodian. Have you any general state¬ 
ment that you want to make. Senator ? 

Mr. Sutherland. I think not, Mr. Chairman. I 
am ready, however, to give any information you 
may want about any point whatever. I 

I might say, in a general way, that beginning 
with November 1, we have made the office self-sus¬ 
taining, so that now the only appropriation that I 
am asking for is the appropriation for my salary. 

Revenue from charges assessed against claims 

Mr. Wood. I would like you to tell us, Senatpr, 
by what means you have succeeded in making your 
office self-supporting. 



Mr. Sutherland. By taking* a little larger per¬ 
centage oft* of tlie property handled than we did 
before; just letting* the property in our possession 
pay these expenses, which I think is only fair. We 
handle it verv economically. 

Mr. Wood. What percentage did you take, and 
how ? 

Mr. Sutherland. We have been taking on in¬ 
come 1 per cent and on principal cash one-fourth 
of 1 per cent. Under the new plan we will take 2 
per cent on income. Nothing on receipts of princi¬ 
pal, but take 2 per cent on principal paid out. 
Under section 9 we have been making a 1 per cent 
administrative charge. The Federal reserve bank 
expense for handling* is one-fifth of 1 per cent. The 

depositary turnover was $2.50 flat. 

***** 

Cash on hand uninvested 

Mr. Wood. I notice from your first table that 

•/ 

you have some $300,000 in the Treasury uninvested. 
What does that mean? 

Mr. Sutherland. The Treasury Department 
keeps that very closely invested, but of course every 
now and then I have to send over there and get 
some money with which to pay claims and expenses, 
and they keep a certain amount of ready cash avail¬ 
able. 

Mr. Wood. As working capital? 

Mr. Sutherland. Yes. 

Mr. Wood. Does that $300,000 draw any interest 
or not ? 

Mr. Sutherland. My impression is that that 
small amount does not draw interest. 


Mr. Wood. That was my impression. How mjich 

interest does the money draw which is invested! by 

the Treasury ? 

* 

Mr. Sutherland. It is about 4 per cent. 

Mr. Wood. And that which is in the several 
depositaries ? 

Mr. Sutherland. There is practically none now 
in depositaries. On December 31 of last year tbjere 
was $364,392.83 in depositaries, but there is how 
only about $25,000. We have been cutting out the 
depositaries, as you know. It is only a sihall 
amount. 

***** 

Net returns to owners on property held 

Mr. Wood. It might be interesting if you would 
put in the record what is the net return to f:he 
holders of this property; those who have c^sh, 
bonds, stocks, etc. Can you give us some idea what 
the net to them will be, in per cent? 

Mr. Sutherland. You mean the revenue? j 

Mr. Wood. Yes. That is, after you change 
against it the percentage for expenses, w T liat is the 
net return to the holder ? 

i 

Mr. Sutherland. That would be a very smjall 
decrease in percentage, because, of course, tl^at 
property may have been in our hands from the v^ry 
beginning up to date, and that would be all tliat 
would be deducted when the final disbursement \fas 
made. In the meantime they might have been get¬ 
ting 4 per cent on it every year. 

Mr. Wood. I presume that some of these prop¬ 
erties earned more money than others? 

Mr. Sutherland. Yes. 
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Mr. Wood. And as to the property that is mak¬ 
ing any return at all, including all the property 
that has some return, would it net to the holder as 
much as 3M> per cent ? 

Mr. Sutherland. I would think that much or 
more. 

***** 

Appropriations made for administrative expenses 

Mr. Vinson. Originally who fixed the rate of the 
charge of administration ? 

Mr. Sutherland. That was evolved in the prac¬ 
tice of the office. Of course, thev had to estimate 

• %/ 

it roughly in the beginning, but they changed from 
time to time, and finally fixed it at the lowest 
amount that would cover the administrative 
expense. 

There was no desire to make anv money. It was 

just a matter of a portion of the expenses, being 

borne in that way. 

% 

The congressional appropriations were decreased 
from year to year after the first couple of years. 

Last year there was only $98,000 appropriated. 
The appropriation, for instance, in 1918, was 
$495,000; in 1919 the appropriation was $1,015,000; 
in 1920, $800,000; in 1921, $455,000; in 1922, 
$375,000; in 1923, $370,000; in 1924, $281,200; 
in 1925, $225,000; in 1926, $189,220; in 1927, 
$130,000; and this current year, $98,000. 

Mr. Vinson. What is the aggregate % 

Mr. Sutherland. The aggregate of the appro¬ 
priations to date is $4,434,070. 

Mr. Vinson. What is the aggregate of the 
charges of administration collected l 
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Mi*. Sutherland. The receipts and disburse¬ 
ments under special account No. 1—the receipts 
have been $389,146.74. 

Mr. Vinson. What is special account No. 1? 

Mr. Sutherland. That is the Department of 
Justice's deduction for administrative expense on 
claims allowed by the department. 1 

Mr. Vinson. What I wanted was the total of the 
monevs that had been charged against the estates 
and property. 

Mr. Sutherland. This table gives that. It gjves 
it in two items. 

Mr. Wood. Is it not a fact that the Government 

i 

was reimbursed for all those items that you have 
read, beginning with the first year ? 

Mr. Sutherland. You mean those appropria¬ 
tions ? 

Mr. Wood. Yes. 

Mr. Sutherland. No, indeed. 

Mr. Wood. That was paid out of the Treasury? 

Mr. Sutherland. That was paid out of the 
Treasury ? 

Mr. Wood. And the Treasury was never reim¬ 
bursed ? ! 

Mr. Sutherland. On the other account there 
have been collected $389,146.74 on account of deduc¬ 
tions made on claims that go to the Department 
of Justice. Out of that there has been expended 
$337,749.80. On other property there has been col¬ 
lected $1,192,726.21, out of which there has h een 
expended $1,031,158.74. 

Mr. Vinson. What would be the total? 

Mr. Sutherland. $1,581,872.95. 

Mr. Vinson. That would be for the amount col- 
lected for administration charges ? 
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Mr. Sutherland. Yes ; from the beginning. 

Mr. Vinson. What would be the total in dollars 
and cents of that figure and the aggregate of the 
appropriations over this period. 

If you do not have those figures here, please 
insert them in the record. 

Mr. Sutherland. I will. 

Note. —$6,015,942.95. 

Mr. Vinson. I take it, Senator, that the increase 
in the rate of administrative charge was decided 
upon bv you in an endeavor to collect such a sum 
of money as would make the whole matter self- 
sustaining. 

Mr. Sutherland. Yes. That was figured out by 
my accounting officer in connection with the rep¬ 
resentative of the General Accounting Office. It 
was figured very closely and accurately in order to 
reach just the amount necessary. 

Mr. Vinson. That was the purpose of the 
increase? 

Mr. Sutherland. Yes. The total cost of the 
office up to date—that is, congressional appropria¬ 
tions and others—would be $5,500,376.26. 


Exhibit E 


excerpt from annual report of the alien property 

CUSTODIAN FOR THE YEAR ENDING DECEMBER 31. 1927, 
TRANSMITTED BY THE PRESIDENT TO THE CONGRESS ON 
MAY 14. 192S. I*. 2. HOUSE DOCUMENT NO. 302, TOTH CONG., 
1ST SESS. 


Beginning November 1, I instituted an im¬ 
portant change in the method of paying the ex¬ 
penses of the office. All the salaries except the 
custodian’s salary from Noyember 1 to December 
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31, 1927, were paid from the funds in my custody 
through the retention of a small percentage on the 
funds handled, as will appear in detail in one qf the 
following tables. 1 By reason of this change a total 
of $67,634.71 has been turned back into the Treas¬ 
ury as unexpended from appropriations previously 
made. Since February 1, 1928, all expenses of 
every kind and character in connection with ad¬ 
ministering the funds and property in my custody 
have been paid from the funds being handled. 

_ 

Exhibit F 

EXCERPT FROM ANNUAL REPORT OF THE ALIEN jpROP- 
ERTY CUSTODIAN FOR THE YEAR ENDING DECEMBER 31, 
1928, TRANSMITTED BY THE PRESIDENT OF THE UNITED 
STATES TO THE CONGRESS ON FEBRUARY 14, 1929,j P. 1, 
HOUSE DOCUMENT NO. 369, TOTH CONG., 2D SESS. 

All the expenses of the office of every kind and 
character are now being paid out of the funds ad¬ 
ministered by the office, a small deduction not to 
exceed 2 per cent being made on receipts j and 
disbursements. 

Exhibit G 

i 

EXCERPT FROM ANNUAL REPORT OF THE ALIEN PROPERTY 
CUSTODIAN FOR THE YEAR ENDING DECEMBER 31, 1929, 
TRANSMITTED BY THE PRESIDENT TO THE CONGRESS ON 
FEBRUARY 17, 1930, P. 2, HOUSE DOCUMENT NO. 200.| 71ST 
CONG., 2D SESS. 

The office is self-sustaining, all expenses of every 
kind and character being paid out of the funds 

- 1 - 

1 The table referred to above shows that the Custodian has 
deducted a flat-rate charge of 2 per cent upon all receipts 
and disbursements since November 1, 1927. 
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administered by the office. A small deduction of 
not to exceed 2 per cent is being made on receipts 
and disbursements to cover these items. 


Exhibit H 


EXCERPT FROM ANNUAL REPORT OF THE ALIEN PROPERTY 
CUSTODIAN FOR THE YEAR ENDING DECEMBER 31. 1030. 
TRANSMITTED BY THE PRESIDENT TO THE CONGRESS ON 
FEBRUARY 0, 1931. P. 2. HOUSE DOCUMENT NO. 543. 71ST 
CONG.. 3D SESS. 


None of the expenses of the office is paid by 
appropriations from the Treasury. All expenses 
of every kind are being paid out of a small admin¬ 
istration fee not to exceed 2 per cent upon the funds 
handled. 
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